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ABSTRACTS OF TITLE IN OHIO, 


BY HENRY ¥. PAGE. 


Conveyancing, in England, as is well known, is practiced bya 
distinct body of lawyers, and is regarded as a very difficult branch 
of the profession. It is a matter of surprise, says Mr. Preston, 
that more titles, accepted under the advice of solicitors, do not 
prove defective, when most learned and experienced conveyancers 
fee] so much difficulty in discharging their duties. No one, with- 
out observation or experience, can comprehend the labor of col- 
lecting and combining facts, expounding intentions, and applying 
abstruse rules of law. A conveyancer ougbt to be as learned, 
perhaps more learned, in the law, than the members who are 
engaged invany other department of the profession, 

Fortunately for us, a large portion of the complex and useless 
machinery of English conveyancing is unknown in ¢his country. 
American lawyers seldom have occasion for the application of 
their knowledge of the law of fines, and recoveries, feoffments, 
covenants to stand seized, contingent remainders, executory devi- 
ses, and springing, contingent, shifting, or resulting uses. How- 
ever much the student may admire the profound and scientific 
treatise of Mr. Fearne, he does not regret that he is spared the 
labor of mastering and applying it to the daily transactions of 
men. Whether the artificial reasoning, the abstract distinctions, 
the “hair-splitting” nicety, and scholastic refimements of the Eng- 
lish law of real property are “devoted to destruction by an edict 
as sweeping and unrelenting as the torch of Omar,” or whether 
they are gradually and imperceptibly left high and dry upon the 
shore by the receding stream, I fancy few American lawyers feel 
the involuntary sigh which that glorious judicial scholar, Chan- 
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cellor Kent, expressed so eloquently for the abolition of Shelly’s 
rule in his native state. 

The simplicity of American conveyancing, particularly in the 
western states, has caused less attention to be paid to the sub- 
ject than it really deserves. The examination of a title is sup- 
posed to be a matter of so little difficulty that clients are rarely 
disposed to make a reasonable compensation for the labor actu- 
ally necessary. The consequence is, that a full and proper exam- 
ination is rarely made. In counties containing but a few inhab- 
itants, or lately settled, a lawyer, in advising a person as to the 
validity of a title, often relies as much upon his knowledge of the 
character and condition of the parties as upon an investigation of 
the records. To call for the original deed of an estate, to exam- 
ine each part of it with the minuteness of an English solicitor, to 
trace each step in the judicial proceedings by which the land is 
conveyed, and to make inquiry for extraneous facts, is a degreé 
of diligence seldom exhibited, because seldom paid for. Nor is 
it necessary every time the premises are transferred. But if 
portion of the care required of English conveyancers was intro- 
duced into our practice, it would certainly increase the security 
of titles, as well as the profits of the profession. 

According to the English practice, it is the duty of the solicitor 
of the vendor to prepare an abstract of the title, and of the pur- 
chaser to coinpare the abstract with the deeds or other instru- 
ments of title ; to call for evidence of the facts which are stated, 
as material to the title, and to take care that the abstract contains 
a correct and faithful statement of all circumstances disclosed by 

‘the deeds, or other evidences of title, or depending on extraneous 
facts, as marriages, burials, possession, descent, and the like. 
The abstract, when prepared, is generally submitted to a convey- 
ancer or counsel, as few solicitors take upon themselves the heavy 
responsibility of advising on a title implicated with any nicety or 
difficulty. 

Notwithstanding the utmost diligence which the solicitor may 
bestow, defects may exist in a title which he is unable to discover, 
as in case of conflicting boundaries, the unexpected discovery of 
a will, or the appearance of an heir, or other party interested, 
whose existence was unknown. 

It is the object of an abstract of title to show the precise state 
of ownership of the person who proposes to sell the estate. It 
should disclose the history of the title, and all material circum- 
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stances by which it might be affected. No substantial defect 
ought to be concealed, as by withholding the knowledge of deeds 
which may give a different aspect to the title. The purchaser 
has a right to require that the abstract should state all the evi- 
dences of title in the possession or under the power of the vendor. 
If an abstract is withheld, it may be compelled in equity, under a 
decree for specific performance. 


All facts should be stated correctly, and the vendor should be 
prepared to sustain them by evidence. 


The abstract should contain a brief statement of the material 
parts of the deeds, wills, records, private acts of the legislature. 
or other documents relating to the title. 


Whatever facts materially affect the title should be stated by 
way of explanation: of this kind is the death of a tenant for life, 
failure of issue, merger, the happening of a condition, the attuch- 
ment of dower or courtesy, or the death of an ancestor. All 
extraneous facts, as marriage, burial, identity of persons, or pos- 
session, should, in some cases, be authenticated by affidavits. In 
cases of long descent from a remote ancestor, the practice in 
England is to require a pedigree of the family. 

In general, an abstract should state the different muniments of 
title in the order of their dates. 


The commencement of the title, says Mr. Preston, should be 
taken so as to show the state of the evidence for sixty years, at 
least, and in many cases it is advisable to carry back the title to 
a more remote period. Mr. Oliver recommends that the records 
should be examined for fifty years, at least, and in the various 
conveyances the description should be examined to see that they 
correspond throughout. This is on account of claims which may 
exist dormant, of married women, minors, insane persons, or ab- 
sentees. As all titles in Ohio had their origin within the memory 
of persons living, it might not be deemed excess of caution to carry 
the inquiry, in all cases, back to the grant from the government. 


The evidences of title are usually, deeds, wills, decrees, judg- 
ments, judicial sales, sales by officers appointed by law, as the 
commissioners of insolvents and tax sales, acts of the legislature 
or Congress. 

The matters generally stated in an English abstract are given 
here, because, to these points the attention of the person who 
investigates the title should be directed. 
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I. DEEDS. 


1. The date. For facility of reference, the date should be 
stated. 

2. The style or character of the deed, as “ by indenture of bar- 
gain and sale,” “by indenture of lease.” 

3. The names of the parties, their place of residence, and char- 
acter as executors, guardians, or the like. 


4. The recitals. All recitals which materially affect the title 
should be stated. The recitals frequently contain matter which 
affect a purchaser with notice. Thus, where a patent from the 
United States recited the fact that the warrant had been assigned 
by an ‘executor, the patentee was bound, at his peril, to see 
whether the executor had authority by the will, to assign. Brush 
v. Ware et al., 1 McLean. . 


5. The testatum clause. This part of the deed embraces: 


First. The consideration; which should be stated. The rule is 
settled in England that, in transactions of a modern date, unless 
a receipt of the purchase-money is indorsed on the deed and 
signed, the omission is notice to purchaser that the usury is un- 
paid. It may be doubtful whether this is the law of Ohio. 

It is sometimes essential that the purchase-money should have 
been paid in a particular manner, or to a particular person. In 
such cases, the purchaser must take care that thc payment has 
been properly made. 

Second. The grantor. 

Third. The operating words of grant, which should be stated 
in the abstract, fully. 

Fourth. The name of the grantee and the words of limitation, 
as to “ A. B., his heirs and assigns;” or “ A. B. and his assigns,” 
or “A. B. and C. D., and the heirs of A. B.” 


Fifth. The description of the premises or parcels. The gen- 
eral practice is to give the parcels at large, in the first deed, in 
jts terms of description, and in subsequent deeds, to note each 
variation. The descriptions in the various conveyances should be 
examined carefully, to see that they correspond with each other. 
Exceptions out of the parcels should be noticed. 

Sixth. The Habendum. This should be carefully and accu- 
rately stated; why this is important will appear from the view of 
the law given in 1 Preston’s Abstracts, page 100. 
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Seventh. The declaration of uses, trusts, conditions, limita- 
tions, or special agreements, if the deed contained them. 

Eighth. Powers. The abstract should show by whom, and in 
favor of whom, it is to be executed; the consent of parties, if 
necessary; the act authorized, as sale or exchange, and the 
application of the money directed. If a settlement is made in 
pursuance of articles, cr an appointment by virtue of a power, an 
inspection should be made of the articles or deed creating the 
power. It often happens that there is not adue performance of 
the power granted. A deed executed by attorney should be pro- 
duced, and evidence that the principal was alive when the deed 
was executed. It is, also, important to see that the power of 
attorney was recorded before the execution of the deed. See 
Swan’s Stat. 266, § 6. 

Ninth. The release of dower by the wife; covenants which 
may aflect the vendee, and, especially, exceptions against incum- 
brances. | 

Tenth. The abstract should state by what parties the deed is 
executed, the fact of signing, sealing, the attestation, acknowledg- 
ment, and recording. 

Care should be taken that the execution is in conformity with 
the statutes in force, at the time of executing the deed. _ Unless 
it is clear that the form of the acknowledgment pursues the stat- 
ute strictly, it should be given, in the abstract, in the exact words 
of the instrument. Deeds executed by an attorney should be 
acknowledged, ta be the deed of the principal. They are fre- 
quently defective in this respect. 

If any of the deeds in the chain of title, are quitclaim deeds, 
it is prudent to ascertain the reason, if possible. 

Interlineations, or erasures, since the execution of the deed, 
should be stated. 

The abstract of title to leasehold property should commence 
with the original lease, and all subsequent assignments should 
be given. 

Deeds which depart from precedents and the settled use of 
words, are to be carefully examined. It is advisable to leave as 
little as possible to construction. “I like a neat conveyance,” 
said Professor Greenleaf in one of his lectures. ‘ An instrument 
is not strengthened by a multitude of words. The science of 
conveyancing, like that of special pleading, has no mystery in it; 
it may easily be acquired by a man who has not a foggy intellect. 
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But while you remember that brevity is a virtue, do not forget 
that precision and accuracy are superior ones.” 


Il. WILLS. 


In abstracting wills, it is necessary to consider: 

1. The date and the time of the testator’s death. 

2. Any charge imposed for the payment of deeds, legacies, or 
scheduled debts. 

3. The person to whom lands are devised. 

4. Words of limitation, or modification, or words creating con- 
ditions. Charges imposed on the devisee; the duty, if any, of 
seeing to the application of the purchase-money, and such powers 
as are material to the title. 

A close adherence to the language is recommended. All limi- 
tations over and all words affecting the context should be added, 
since words which import a fee-simple or fee-tail are often, by 
subsequent expressions, qualified into another estate. 

Codicils should be given in the order of their dates. 

5. The court should be stated, in which probate is made; the 
date of thé letters of administration, and any change of executors 
or administrators, by death, removal, or otherwise. Care is nec- 
essary to see that the will is duly executed and admitted to 
probate. 

6. Facts which operate a partial revocation of the will should 
be inquired for; such as the birth of a child, or a subsequent 
alteration of the estate inconsistent with the terms of the will. 
Swan’s Stat. 999. 

If a will is made before, but takes effect by the death of the 
testator, after the passage of an act of the legislature, it seems, 
the statutes in force at the time the will is made, and aot those in 
force when it takes effect, will govern its provisions. See Ward 
on Legacies, 45 (86) notes; and Dwarris on Statutes 35 (681). It 
may be advisable, therefore, to examine the statutes in force at 
the time a will is executed, as well as at the death of the testator. 


III. DECREES. 


Decrees material to the title should be abstracted. It is some- 
times advisable to abstract the material facts and prayer of the 
bill, or the facts as disclosed by the answer. The decree itself 
should be stated as far as it materially affects the title; as for 
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instance, when it declares a will duly proved, a trust performed, 
or contuins an order of redemption, foreclosure, partition, or sale ; 
or, in case of a decree compelling an election, appointing new 
trustees, or ordering an execution of conveyances. 

The report of a master, as to facts referred to him; a sale by 
him, tks price, the allowance of it, the confirmation of the report, 
the exceptions, if any, and order of the court, concerning them. 
His report, ascertaining the amount of an account, or of incum- 
brances, or an order directing the application of. money, and the 
fact of the application, should be stated. 

In proceedings for the purpose of completing the execution of, 
real contracts, under our statute, the abstract should show, first, 
that the petition has been filed by a person authorized by the 
statute ; secondly, that all the parties interested have real notice; 
thirdly, the recitals of the petition material to the title; fourthly, 
the order therefor; fifthly, a due execution of the deed. 

Whatever shows the rights and interests of the parties, and all 
incumbrances, are to be set out. The more recent the decree, the 
more important is it that the material facts should be given. 

It should be seen that service was made upon the defendant, 
in due form, whether it was by publication or the service of a 
writ. 


IV. JUDGMENTS AT LAW. 


A party claiming title to real estate under an execution must 

show: 
1. Ajudgment. It is advisable, in all cases of sales made un- 
der proceedings in court, to ascertain that the defendant was 
served with process. It happens, sometimes, by mistake, that a 
judgment is taken against several parties, when some of them 
have not been served. 

2. A levy and sale. The purchaser must look to see that there 
is a judgment upon which to found an execution, and that execu- 
tion has been issued and a levy made, but he is not bound to 
inquire into the regularity of all the ministerial acts before or 
after the sale. If the execution offered describe a judgment for 
a greater amount of costs than is named in the judgment, or if 
the deed and execution describe a judgment in the common pleas, 
and the judgment is one in the supreme court remanded to the 
common pleas, it is a circumstance which may affect the sale, in 
the absence of explanatory evidence. The levy should describe 
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the premises with sufficient certainty, though vagueness of de- 
scription in some cases, may not invalidate the sale. A sheriff’s 
deed without an execution and sale is void. 

3. A deed. The sheriff’s deed must recite the substance of the 
execution, the names of the parties, the action, the amount, and 
date of the term of the rendition of each judgment, under which 
the estate has been sold. The provisions of the statute, however, 
as directions only ; all that is essential is, that the deed show that 
the sheriff has acted under the execution. The sheriff’s deed 
may be rebutted by evidence that the land was not levied on and 
sold. See Gwynne on Sheriffs, 332-340. 


VY. OTHER JUDICIAL SALES. 


TI. In sales made by guardians of minors or lunatics, executors, 
or administrators, it is advisable to examine whether the person 
making the sale was duly appointed by law, and whether his au- 
thority continued in force till the sale. Thus the authority of a 
guardian of minor female or male expires as they arrive at the 
ages of twelve and fourteen respectively, and if he makes a sale 
of the ward’s estate, by authority of court, after such expiration, 
the sale is void. 11 Ohio, 442; I2 Ohio, 195. 

2. In proceedings by the above-named officers, or in partition, 
it is important that service of process has been made upon the 
defendants, and all persons interested, or notice, as the law may 
require, and in attachment that the proper affidavit has been 
made. 

3. That guardians ad litem have heen appointed for minors, 
where it is necessary. 

4. The assignment of dower. 

5. The order of sale and its confirmation. 

6. The deed. Particular attention is to be given to the descrip- 
tion of the premises, as found in the petition, other proceedings, 
and in the deed, and the charge upon the lands, if any, by order 
of court. 


VI. SALES BY OFFICERS OF THE LAW, NOT ACTING UNDER 
PROCEEDINGS IN COURT, AS COMMISSIONER OF INSOLVENTS, 
OR BANKRUPTS, AND TAX SALES. 


1. In sales by the commissioner of insolvents, it should be seen 
that he was duly appointed, and that his authority continued in 
force at the time of the sale. 
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2. The application of the insolvent, and his assignment of 
property. 

3. The sale and deed. 

As tax sales are proverbially frail and odious, the proper rec- 
ords should be examined with the utmost care, in order to see 
whether all the requisitions to a legal exercise of their authority 
have been observed. 

In all cases where the title is derived by means of sales by ex- 
ecutors, administrators, guardians of minors, or lunatics, sheriffs, 
masters in chancery, commissioners, or persons acting under 
powers of attorney, or otber authority to convey, a release should 
be obtained from the persons owning the fee at the time of the 


sale. 
VII. ACTS OF THE LEGISLATURE. 


Acts of the legislature may be considered as private convey- 
ances. The abstract shuuld show: first, the date of the act; sec- 
ond, the title; third, the recitals; fourth, the enacting clause in 
its own terms. Private persons who are appointed by an act 
of the legislature to complete the contracts of deceased persons, 
should pursue the terms and conditions ofthe statute strictly. 


VIII. TITLES BY DESCENT. 


There are cases in which the party has no deeds whatever, as 
where the title depends on a succession of descents. It is the 
better opinion, says Mr. Preston, that the want of deeds is not an 
objection to the title. But in a case of this kind, skilful convey- 
ancers were consulted and they advised an abatement of one- 
third of the purchase-money. The want of deeds, is no ground 
for refusing a decree for specific performance. But titles by de- 
scent asserted by an heir, in a remote degree, are to be accepted 
with caution. 

In titles derived within a recent period from an heir, the fact of 
his heirship should be ascertained. Evidence to support the pedi- 
gree, such as is proper to be given to a jury, should be required, 
unless the purchaser has general knowledge of the facts. If the 
descent took place at a remote period, as thirty years or more, to 
an heir who has been in uninterrupted possession of the estate, 
there is generally no necessity for further investigation. But if 
the title is questioned, or there are rumors of a claimant, the pedi- 
gree should be minutely examined and such evidence as would 
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enable the purchaser to maintain an adverse suit, demanded. 2 
Preston on Abstracts of Title, 420. 


IX. INCUMBRANCES. 


The solicitor who examines a title in this state, should inquire 
for the following incumbrances or charges, which may rest upon 
the land. 

1. Judgments in the county where the land lies. 

Judgments in the United States’ courts. 
Executions from other counties. 
Mortgages. 

Lien of the creditors of a deceased person. 

6. Dower; particularly where there have been sales under 
proceedings in partition, attachment, or under judgments at law. 

7. Decrees in chancery, as in case of alimony, etc. 

8. The incumbrance of a lis pendens, 

9. Taxes. 

10. The lien of mechanics, 

11. Lien of an executor, administrator, guardian, or agent who 
pays taxes upon the land. 

12. Leases. 

13. Equity of a vendee in possession, and lien of a vendor for 
the purchase-money. 

14. Caveats in case of a contested will. 

15. Rents assigned in lieu of dower. 

16. The levy of a distress warrant upon the property of certain 
debtors to the United States. Act of Congress, March 3, 1795, 
and act of May 15, 1820.* 
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POWER OF CONGRESS OVER SHORES OF RIVERS. 


The importance and novelty of the principle decided in the 
case of Pollard’s lessee v. Hagan et al., 3 Howard’s United States 
Rep. 212, mark it as a proper subject of criticism and review. 

The case is thus stated by Justice McKinley, who gave the 
opinion of the majority of the court. 


*The writer here acknowledges his indebtedness to Preston’s Abstracts of Title, 3 vols., 
and Oliver’s Conveyancing, in compiling the preceding article. 
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“This case comes before this court upon a writ of error to the 
supreme court of Alabama. 

An action of ejectment was brought by the plaintiffs against 
the defendants, in the circuit court of Mobile county, in said state ; 
and upon the trial to support their action, the plaintiffs read in 
evidence a patent from the United States for the premizes in 
question, and an act of Congress passed the 6th day of July, 
1836, confirming to them the premises in the patent mentioned, 
together with an act of Congress, passed the 20th of May, 1824. 
The premises in question were admitted by the defendants to be 
comprehended within the patent; and there was likewise an ad- 
mission by both parties that the land lay between Church street 
and North Boundary street, in the city of Mobile; and then the 
plaintiffs rested their case. 

The defendants to maintain the issue on their part, introduced 
a witness to prove that the premises in question, between the 
years 1819 and 1823, were covered by water of the Mobile river 
at high tide; to which evidence the plaintiffs by their counsel 
objected; but the court overruled the objection and permitted the 
evidence to gotothe jury. It was also in proof on the part of 
the defendant, that, at the date of the Spanish grant to Panton, 
Leslie & Co., under which they claim, the waters of the Mobile 
bay, at high tide, flowed oa what is now Water street, and over 
about one-third of the lot west of Water street, conveyed by the 
Spanish grant to Panton, Leslie & Co., and the waters continued 
to overflow Water street, and the premises sued for, during all 
the time up to 1822 or 1823; to all which admissions of evidence 
on part of the defendants, the plaintiffs excepted. The court 
charged the jury, that if they believed che premises sued for were 
below usual high water mark, at the time Alabama was admit- 
ted into the Union, then the act of Congress, and the patent in 
pursuance thereof, could give the plaintiffs no title, whether the 
waters had receded by the labor of man only, or by alluvion; to 
which the plaintiffs excepted, whereupon a verdict and judgment 
were ordered in favor of the defendants, and which judgment was 
afterward affirmed by the supreme court of the state.” 

This judgment was again affirmed by the supreme court of the 
United States. In the conclusion of their opinion they say, “ By 
the preceding course of reasoning, we have arrived at these gen- 
eral conclusions: first, the shores of navigable waters, and the 
soils under them, were not granted by the Constitution to the 
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United States, but were reserved to the states respectively ; sec- 
ondly, the new states have the same rights, sovereignty. and 
jurisdiction over this subject as the original states; thirdly, the 
right of the United States to the public lands, and the power of 
Congress to make all needful rules and regulations for the sale 
and disposition thereof, confirmed no power to grant to the plain- 
tiffs the land in controversy in this case. The judgment of the 
supreme court of the state of Alabama is therefore affirmed.” 


It is respectfully submitted, that the conclusion that the judg- 
ment should be affirmed does not necessarily result from the 
premises. The right of the United States to grant the land 
referred to is consistent with the three general conclusions, to 
which the court say they had arrived. These conclusions only 
deny that they acquired such right from the constitution, but do 
not deny their right to make the grant as proprietors or owners 
of the land, and the proprietary right of the United States is 
entirely consistent with the jurisdictional right and sovereignty 
of the state of Alabama, if indeed any such right exists. 

And the right of the United States to make the grant is founded 
upon their ownership of the soil, acquired by cession either of 
Spain, or of the state of Georgia. Whatever property in the soil 
the United States acquired by either of their cessions, they had, 
as proprietor or owner thereof, a right to grant, provided it was 
the subject of grant. And I will attempt to show hereafter that 
the United States did acquire by these cessions, the shores of 
navigable streams, and the soil under such streams, and that 
they lie in grant, or are subject to be granted, and that this does 
in no way interfere with the governmental right of jurisdiction 
over havigable streams. But before doing this, I propose to ex- 
amine the course of reasoning which led the court to these 
conclusions, and show that :t also is either erroneous, or con- 
sistent with the right of the United States to grant the land in 
question, 

And first, they say, “ We think a proper examination of this 
subject will show that the United States never held any munici- 
pal sovereignty, jurisdiction, or right of soil in and to the territory 
of which Alabama or any of the new states were formed, except 
for temporary purposes, and to execute the trusts created by the 
acts of the Virginia or Georgia legislatures, and the deeds of ces- 
sion by them to the United States, and the trust created by the 
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treaty with the French Republic of the 30th April, 1803, ceding 
Louisiana.” 

All this applies to dry land, as well as the shores of, and soil 
under, navigable streams; and if the argument to be drawn from 
it proves that the United States could not grant the shores of, and 
soil under navigable streams, it proves also that they could not 
grant the dry lands acquired by those cessions and treaty. It 
either proves both, or it proves neither, and their power to grant 
the latter is admitted. 

Again: the court, after examining the cession by Georgia to the 
United States, say, “When the United States accepted the ces- 
sion of the territory, they took upon themselves the trust to hold 
the municipal eminent domain for the new states, and to invest 
them with it, to the same extent, in all respects, that it was held 
by the states ceding the territories.” For the sake of the argu- 
ment this may be admitted, and yet it does not in the least im- 
pair or affect the right of the United States to grant the soil 
under, or the shores of, naviguble streams—the right of the 
United States to such soi] and shores being proprietary, and not 
governmental or jurisdictional. The jurisdictional right of the 
states is just as complete over fresh as salt water, and yet the 
United States, by granting lands adjoining fresh water streams 
grant the soil under the water, and this does not at all affect the 
right to the municipal eminent domain, as it is called. © The pro- 
prietary right of the grantor to the soil under the water is not 
inconsistent with the juris publica. The individual holds the soil 
subject to this easement. And there is, in this respect, no reason 
for a distinction between salt and fresh water, and the law inakes 
no distinction in the two cases; the only difference is. that the 
soil uader fresh water pusses by grant of the adjacent land, unless 
it is reserved, and in the case of salt water, it does not pass but 
by express grant. Both are subject to be granted, and the only 
difference is as to the mode of granting: them. In both cazes, the 
grantor takes a proprietary right subject to the jurisdictional right 
of the public. 

Again they say, “ When Alabama was admitted into the Union, 
on an equal footing with the original states, she succeeded to all 
the rights of sovereignty, jarisdiction, and eminent domain, which 
Georgia possessed at the date of the cession, except so far as this 
right was diminished by the public lands remaining in the posses- 
sion, and under the control of the United States, for the temporary 
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purposes provided for in the deed of cession, and the legislative 
acts connected with it. Nothing remained to the United States 
according to the terms of the argument, but the public lands. 
And, if an express stipulation had been inserted in the agreement, 
granting the municipal right of sovereignty and eminent domain 
to the United States, such stipulations would have been void and 
inoperative, because the United States have no constitutional 
capacity to exercise municipal jurisdiction, sovereignty, or emi- 
nent domain, within the limits of a state or elsewhere, except in 
the cases in which it is expressly granted.” It is a sufficient an- 
swer to all this, that the grant in question does not involve the 
exercise on the part of the United States of municipal jurisdiction, 
sovereignty, or eminent domain, within the limits of a state or 
elsewhere, but simply the proprietary right of the owner of land 
to convey it. The same answer is applicable to the following 
paragraph: “ Whenever the United States shall have fully exe- 
cuted these trusts, the municipal sovereignty of the new states 
will be complete, throughout their respective borders, and they, 
and the original states will be upon an equal footing in all res- 
pects whatever. We, therefore, think the United States hold the 
public lands within the new states by force of the deeds of ces- 
sion, and the statutes connected with them, and not by any 
municipal sovereignty which it may be supposed they possess, or 
have reserved by compact with the new states for that particular 
purpose.” 

After noticing the treaty with Spain, and the rights acquired by 
the United States under it, the court say: “If it were true that the 
United States acquired the whole of Alabama, no such conse- 
quences would result as those contended for. It can not be ad- 
mitted that the king of Spain could, by treaty, or otherwise, impart 
any of his royal prerogatives; and much less can it be admitted 
that they have capacity to receive, or power to exercise them. 
Every nation acquiring territory, by treaty, or otherwise, must 
hold it subject to the constitution and laws of its own government, 
not according to those of the government ceding it.” This pro- 
ceeds upon the mistaken notion that the shores of, and soil under 
the water of, navigable streams, are a part of the royal prerog&- 
tive, when, in fact, they are subject to proprietary right, capable 
of individual as well as public ownership. It is not contended 
that the king of Spain could impart to the United States any of 
his royal prerogatives, or that the United States have capacity to 
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receive or power to exercise them. But it by no means follows 
that the king of Spain has no power to grant to the United States 
the shores of, and the soil under the water of, the Mississippi and 
Mobile rivers, or that the United States have not the capacity to 
receive and the power to dispose of the same. The United States 
have, in point of fact, acquired large territories from France and 
Mexico, and it would be a strange construction that the constitu- 
tion authorized the United States, as a landed proprietor, to 
acquire territory, and could not authorize them to convey the pro- 
prietary interest therein to others. 

I have now gone through the course of reasoning which con- 
ducted the court to their general conclusions, from which they 
deduce the other conclusion that the United States had no power 
to grant the land in question. One radical error, as it seems to 
me, is in considering the grant as a grant of jurisdiction, sover- 
eignty, or municipal eminent domain. This idea pervades the 
whole opinion. It is the foundation upon which the whole super- 
structure is erected. The reasoning, when reduced to precision 
and exactness, is this: The United States have no power to exer- 
cise municipal sovereignty, jurisdiction, or eminent domain, over 
territory within any of the states; therefore, they had no power to 
grant the land in controversy to Pollard. To complete the syllo- 
gism, the minor proposition, which is tacitly assumed by the court, 
must be added. It will then stand in this form: The United 
States have no power to exercise, within the limits of a state, any 
municipal sovereignty or eminent domain. In granting the land 
in controversy to Pollard, the United States did exercise, within 
the limits of a state, municipal sovereignty, jurisdiction, and emi- 
nent domain. Therefore, they had no power to make such grant. 
If the premises, or either of them, be false, then the conclusion 
drawn from them is also erroneous. 

The court assume the truth of the minor proposition, and offer 
nothing, either of argument or authority, in support of it, and in 
this assumption they are clearly mistaken. Eminent domain is 
the power which the government has over the property of another, 
and not the property of the government. In granting the shore of 
a navigable river, the United States grant their own, and not the 
property of another. Assume, as the court do, that the United 
States derive their title from the cession made by the state of 
Georgia, and not from the treaty with Spain. The deed of ees- 
sion conveyed, transferred, assigned, and made over unto the 
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United States, in Congress assembled, for the benefit of all the 
states, all right, title, and claim, as well of soil as of jurisdictions 
which the state had to the territory or tract of country ceded. 
This unquestionably conveyed the soil under as well as above 
water, and when the United States conveyed land adjacent to 
fresh-water streams, by the common-law, the grant included 
the soil under water to the center of the stream, and it was 
competent for Congress to give the same effect to a grant of 
land adjacent to a navigable stream. If Congress had ‘expressly 
provided in the act authorizing the sale of the public lands in the 
state of Alabama, that the purchasers of lands bounded by the 
Mobile river below tide-water should hold the soil under the water 
to the center of the stream, it would not be pretended that such 
provision would be invalid. So they might have limited, by 
express enactment, grants of land bounded by the same river, 
above tide-water to the shore of the river, and; in that event, the 
soil under water would have remained in the United States. The 
right of the United States to the soil under either fresh or salt 
water is proprietary, and not jurisdictional, and is precisely of the 
same character as is their right to the soil above water. And the 
municipal or jurisdictional right of the state of Alabama is as 
complete over the one as over the other, and would as effectually 
destroy the power of the United States to grant the one as the 
other. That the right of the United States to the shores of, and 
soil under, navigable streams is proprietary, and not jurisdic 
tional, and subject to grant, is as well’ established as any other 
principle or rule of the common law. 

Mr. Butler, in note (205) to Coke on Littleton, says: “The Jus 
Maris of the king may be considered under the two-fold distinction 
of the right of jurisdiction, which he exercises by his admiral, and 
his right of property or ownership.” * * * “With respect to the 
king's right of property or ownership, it is so fully discussed by Lord 
Hale, in his excellent treatise, de Jure Maris and de Portubus Maris, 
published by Mr. Hargrave, that little more is necessary, in this 
place, than to state a few of the leading positions of that distin- 
guished writer. It may, however, be useful to premise that where, 
in inquiries of this kind, it is said that a person is entitled to the 
right or property in question, by common right, but that it may 
belong to another, it is intended to say that the right or property 
in*question is, by the common-law, annexed to the particular 
capacity of the party, er to some property of which he is the 
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owner ; yet that it is not so inseparably or inalienably annexed to 
this capacity or ownership but that the party may transfer it to 
another. So that in all these cases the presumption is in favor 
of him to whom the right or property is said to belong, by com- 
mon right ; yet this does not exclude the possibility of its belong- 
ing to another. To another, therefore, it may belong; but if he 
claims it, he must prove his title to it.” . . . “Asto the soil 
between high-water mark and low-water mark, at ordinary tides this, 
of common right, belongs to the king; it may, however, belong to 
a subject, by grant or prescription. Sometimes it is parcel of the 
adjacent manor; sometimes of the adjacent villa or parish; some- 
times it belongs to a subject in gross; still, however, it belongs, 
of ccmmon right, to the king; it is, therefore, incumbent on the 
subject to prove his right. This may be done by producing the 
grant. But as itis part of the possession of the crown, jure 
coron@, it does not pass by general words, and, therefore, to estab- 
lish a right to it under the grant, it must contain such words as 
either expressly, or by necessary implication, convey the soil. If 
the grant can not be produced, it can no otherwise be proved than 
by prescription.” 

The same doctrine is asserted more fully by Lord Hale, in his 
de Jure Maris, and applied to the soil under, as well as the shores 
of, navigable streams; and it is confidently believed that there is 
not a single adjudged case or paragraph in any general treatise 
which in the slightest degree impugns this doctrine. That there is 
no difference as regards the right of jurisdiction between fresh 
and salt water streams is equally well established. Lord Hale 
says: “There be some streams or rivers that are private, not only 
in propriety or ownership, but also in use, as little streams or riv- 
ers that are not a common passage for the king’s people. Again, 
there be other rivers, as well fresh as salt, that are of common or 
public use for carriage of boats and lighters. And these, whether 
they are fresh or salt, whether they flow and reflow or not, aré 
prima facie, publici juris, common highways for man, or goods, or 
both, from one inland town to another. Thus, the rivers of Wey, 
of Severn, of Thames, and divers others, as well above the bridges 
and ports as below, as well above the flowings of the sea as 
below, and as well when they have come to be private property 
as in what part they are of the king’s property, are public rivers, 
juris publict. And, therefore, all nuisances and impediments of 


passages of boats and vessels, though in the private soil of any 
Vou. Ill. nw. s. No. 8. 44 
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person, may be punished by indictment and removed.”—Halc, de 
Jure Muris, ch. 3. 

In conclusion—with great deference to the opinion of a court 
so learned, and so justly held in high reverence and respect by 
the people of the United States—I concur fully with Justice Catrons 
who, in his dissenting opinion, delivered in this case, after stating 
the case of Pollurd’s hcirs v. Kibble, 14 Peters, 353, and Pollard v. 
Filcs, 2 Howard, 591, in which the court had sustained the validity 
of this identical grant, says: “In the meantime, between 1840 
and 1844, a doctrine had sprung up in the courts of Alabama 
(previously unheard of in any court of justice in this country, so 
far as | know), assuming that all lands temporarily flowed with 
tide-water were part of the eminent domain, and a sovereign right 
in the old states; and that the new ones, when admitted into the 
Union, coming in with equal sovereign rights, took the lands thus 
flowed by implication, as an incident of state sovereignty, and 
thereby defeated the title of the United States, acquired either by 
the treaty of 1803, or by the compacts with Virginia or Georgia. 
Although the assumption was new in the courts, it was not en- 
tirely so in the political discussions of the country: there it bad 
beeh asserted that the new states coming in, with equal rights 
appertaining to the old ones, took the high lands as well as the: 
low, by the same implication now successfully asserted here in 
regard to the low lands; and, indeed, it is difficult to see. where 
the distinction lies. That the United States acquired, in a corpo- 
rate capacity, the right of soil under water, as well as of the high 
lands, by the treaty with France, can not be doubted ; nor that the 
right of soil was retained and subject to grant up to the time Ala- 
bama was admitted as a’state. Louisiana was admitted in 18)2; 
to her the same rules must apply that do to Alabama, All ac- 
guainted with the surface of the latter know that many of the 
most productive lands there, and now in successful cultivation, 
were. in 1812, subject to overflow, and have since been reclaimed 
by levees.” 











History of the Bar. 355 


HISTORY OF THE BAR. 


The origin of the order of advocates, or lawyers, is so ancient, 
that we have no history of it; it is probably as ancient as the 
order of magistrates itself. Tribunals of justice were doubtless 
established soon after the fall of man; it is evident that as de- 
praved as man became by that “fall that brought death into our 
world and all our woe,” he could not exist in any considerable 
numbers, without courts of justice or some equivalent establish- 
ment. The idea so often thrown out by political writers, and 
made the basis of their argument, that all mankind were origi- 
nally savages and finally became civilized by their own efforts, is 
one of the most preposterous that ever entered the head of a man 
of reflection, and, unimportant as it seems, has led to more errors 
in political writings, than almost any other. Man was doubtless 
created with perfect faculties, and had given to him all the knowl- 
edge of material things which was necessary for his happiness; 
and this knowledge, together with whatever he might obtain by 
experience and reflection, was communicated to his children; so 
that the first society that existed was unquestionably highly civil- 
ized; and from the great length of the lives of the antediluvians, 
they probably attained mental powers far beyond what ate ac- 
quired at the present time. They also attained to an awful 
degree of depravity. 

The first disputes which arose, were probably referred to the 
patriarch, or father of the family, who was also the governor or 
king, and united the legislative, judicial, and executive powers. 
When any controversy was thus referred to the patriarch or per- 
son appointed by him to settle the same, the parties would come 
with their witnesses and friends, and among their friends might 
be found one of more logical and oratorical powers than the 
party himself, who would readily aid his friend in his cause, 
Some one would at length be discovered of peculiar sagacity and 
acuteness, in the management of such affairs; and when any one 
became engaged in a difficult or complicated dispute, he would 
need and obtain the aid of this man, who had given such previous 
evidence of his talents; until at length it would become a matter 
of course for persons engaged in disputes to desire and obtain 
the aid of this individual. The opposite party would, of course, 
desire and obtain the aid of some. other person equally gifted; 
and thus the cause, instead of being managed by the parties 














356 History of the Bar. 


themselves, would be managed by those persons, who had pecu- 
liar talents for that purpose by nature, and which would become 
more and more acute by practice. They would, from thus aiding 
their fellow-men, soon gain a considerable influence in society ; 
and others observing, that these persons had attained eminence 
and influence by this course, and desirous of obtaining the same 
eminence and influence, would pursue the same course, and 
would, from early life, endeavor to qualify themselves for the busi- 
ness. Thus, doubtless, arose that order in society called advocates 
or lawyers. 

Among all civilized nations there has always been a class of 
men particularly conversant in the principles of law and equity, 
who aided others by their counsels, and defended those who were 
unable to defend themselves, or who had less confidence in their 
own powers, than in those of their generous defenders. Among 
the Jews, there were certain sages, whose occupation resembled 
that of counselors; their ministry was gratuitous, and they were 
considered as members of the corps of officers of justice. The 
Chaldeans, the Babylonians, the Persians and Egyptians had also 
their wise men and philosophers, who enlightened others with 
knowledge. The Egyptians forbade the defense of any one being 
made viva voce in their tribunals, after they had the art of writing. 
They feared that the orator would lead the judges estray by his 
powers ; they therefore prohibited all addresses, except in writing. 
But as few understood the art of writing, those who were ignorant 
of it were compelled to apply to those who possessed that talent, 
and who performed much the same duties as at this day are per- 
formed by lawyers who manage their causes by writing. 


OF THE BAR AMONG THE GREEKS. 


No nation was ever more fruitful in sages, philosophers, legis- 
lators, orators, and other wise men, than Greece. The wisdom of 
the laws given by Draco and Solon to Athens, by Lycurgus to 
Lacedzemon, by Nicodorus to Mantinewa, Zeleucus to Locre, and 
Minos to Crete, has been universally admired. 

' Eloquence, which had been much neglected by other nations, 
was much cultivated by the Greeks; it was by them reduced to 
an art, and its principles established. Pericles is said to have 
been the first who made use of oratory at the bar. From this 
time it became customary, as well at the Areopagus as in the 
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other tribunals of justice, to be assisted by famous orators. At 
first, the orators themselves pronounced the orations they had 
composed for others, but afterward they composed orations or 
speeches to be delivered by the parties themselves. 

Draco and Solon made laws for the regulation of the bar of 
Athens, which were in use for a long period. The following are 
some of the provisions. It was necessary that the orator should 
be a freeman; no slave could be permitted to act for another. 
Those also were refused admittance to the bar, who were infa- 
mous; who had been wanting in respect to their parents; who 
had refused to defend their country, or to perform any public 
function; those who had been guilty of any scandalous com- 
merce, or commerce contrary to modesty; or who had been seen 
in places of debauchery, and finally, those who had dissipated the 
fortunes their ancestors had left to them. Those who had the 
management of any of the public funds, were not permitted to 
harangue the people until their accounts were adjusted. Women 
were also excluded on account of the modesty of their sex. The 
inclosure of the bar and the whole Areopagus was a place rep- 
uted so holy, that prior to an audience, they watered it with 
lustral water, to remind the judges and orators that nothing that 
was impure should enter there. The first principle of the orators 
was, that their ministry was only to cause justice and truth to 
triumph. 

Hyperides did not, however, made so good an use of his powers ; 
when speaking in defense of the courtezan Phryne, who was ac- 
cused of the crime of treason, and seeing that the judges were 
about to condemn her, he made her advance into the middle of 
the Areopagus, and tearing off the veil which covered her breast, 
the judges were so moved by the beauty of the woman, and 
seduced by the touching discourse of Hyperides, that she was 
acquitted. A law was soon after made at Athens and Lacede- 
mon, forbidding the orator from making any preamble or other 
discourse to move either pity or indignation ; it also prohibited 
the judges from looking upon the accused when an attempt was 
made to excite their commiseration. 

At the beginning of the evidence, a public crier reminded the 
orators to conform to this law, and not to use efforts to gain an 
unjust cause. 

As many were very diffuse, the time which each orator was 
allowed to speak was three hours; and time-keepers of water 
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called Clepsydre, were fixed in the place of hearing to regulate 
the period. 

The orators were also enjoined to keep within the bounds of 
modesty ; not to agitate the same question twice; and to avoid 
injurious and bitter expressions, and not to stamp with their feet. 

At this time the services of the orators were purely gratuitous; 
they were recompensed by elevating them to high offices in the 
republic. Antiphon, it is said, was the first who received from his 
clients a reward for his efforts in their defense. Other orators, 
after his example, received from their clients honorary fees and 
other presents. They were received, however, rather as a matter 
of honor, than interest, and those who exhibited a mercenary 
spirit were reproved, as may be seen in the orations of Aischines 
and Demosthenes. 


OF THE BAR AMONG THE ROMANS. 


Romulus had hardly laid the foundation of the city of Rome, 
when he found that his dominions could not subsist, without ren- 
dering to his subjects exact justice. For this purpose he chose 
from the’ first order of citizens, which was called the fathers, a 
certain number of wise and experienced men, of whom he com- 
posed the Senate, and ordered that the other citizens of the same 
order should be the patrons and defenders of the plebeians, who 
formed the second order, and became their clients. The patrons 
were so called, from holding the place of fathers to these clients, 


“and that it might be understood that the clients ought to have 


the same respect for them, as children for a father.. The relation 
of patron was not as limited as that of the advocate of the pres- 
ent day, for as soon as the patron had accepted any one for a 
client, he was obliged to support bim on all occasions; he was 
his counsel in all his affairs, and his defender in court. His cli- 
ents were more dear to him than his own relations, and he was 
obliged to defend them against his relatives. The patron was 
always anxious to preserve his clients and to increase their num- 
ber, and to transmit them to his posterity; so that they became in 
some sort hereditary, and were regarded as monuments of the 
honor and antiquity of the family. 

The clients, on their part, were to show great honor and respect 
to their patrons—to give them on all occasions marks of their 
zeal and attachment; less, however, from necessity than from 
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gratitude. They were obliged, also, to furnish money for the 
marriage of the daughter, to redeem sons when taken captive 
and to pay the pecuniary penalties to which the patron might be 
condemned. They accompanied their patrons to the bar, and in 
public ceremonies, and formed around him a numerous retinue, 
and a kind of court. Finally, the patron and client could not 
accuse one another, nor give testimony one against the other, or 
do any other injurious act; so that the relation of patron and 
client resembled, in some measure, that of lord and vassal under 
the feudal system. 


The Romans were, at first, chiefly occupied in maintaining their 
new establish:nent, and were more addicted to the profession of 
arms, than to the study of law and eloquence; so that, at first, 
those who performed the office of patrons were neither orators 
nor jurisconsults. 

But when the kings were driven from Rome and the republic 
was established, and had extended its dominion, and had obtained 
laws from Greece, and the people had arrogated to themselves the 
rigut of making new laws, by the aid of their tribunes, the ad- 
ministration of justice became more important and more difficult, 
The people were no longer content to be defended by their pat- 
rons, but had recourse to the orators. The eloquence of the ora- 
tors soon triumphed over the vulgar style of the ancient patrons, 
and the orators had soon all the clients; even kings, and the 
patricians who commanded kings, sought their aid. 


The orators that first appeared at the bar of Rome were not} 
jurisconsults, But the science of law having become very diffi- 
cult in proportion as the laws were multiplied, and the ancient 
law having been in some measure abrogated by the Preetorian 
Law, it became necessary to reconcile the different laws, and to 
distinguish those which were observed, from those that had fallen 
into disuse.. The orators then applied themselves to the study of 
jurisprudence, and soon after arose the Atlii, the Catones, and 
Cicero, who merited the double title of skillful orators and great 
jurizconsults. 

These ought not, however, to be confounded with another class 
of jurisconsults, called Prudentes, who resembled rather what is 
now called chamber-counsel. Their function was to interpret 
the laws, and their responses had under certain circumstances 
the force of law, and the judges were obliged to conform them- 

















360 History of the Bar. 


selves thereto; they were carefully preserved by the Pontiffs with 
the other laws; for all the laws were a mystery to the people, 
until Flavius Scifa exposed them to the public, that each one 
might be instructed in his own rights. 

Romulus had ordained that the patrons should be chosen from 
the first order of citizens, and the law of the Twelve Tables 
adopted this rule. and for five centuries the function of patron 
was exercised only by those patricians who were descendants of 
the first senate instituted by Romulus, which formed the first 
order of citizens. 

While the republic existed, the bar was the post through which 
to attain the highest honors. The senate and the people, each 
according to their power, gave the posts of honor to merit; and 
they were the recompense of those who had been most distin- 
guished at the bar. 

It was thus that Cato the great, the Demosthenes of his age, 
having passed from the bar to the magistracy, was elevated to the 
dignity of consul, and finally to that of censor, after having tri- 
tmphed over the enemies of the republic. In the same manner 
Cicero, the ornament of the Roman bar, after having arrived at 
the ‘consulate, was honored with titles still more glorious, that of 
Father of his country and Prince of eloquence. 

But who can pretend to relate the number of preetors, consuls, 
patricians, dictators, and censors, with which the bar of Rome 
furnishéd the republic. These great men, although they had 
attained the highest dignities, still continued to take their place 

“at the bar, and perform its functions. Julius Cesar himself, who 
afterward subjected the world, was of the number of those who 
made the bar of Rome illustrious. But when the republic had 
changed its form, a change was soon seen at the bar. The 
emperor disposed of all employments arbitrarily, bestowing these 
by favor, without regard to merit. The patricians were no longer 
émulous of signalizing themselves as patrons, and rarely ap- 
peared at the bar. The plebeians, on the contrary, often appeared 
at the bar, and were frequently seen acting as patrons to the patri- 
cians, whose clients they had formerly been. 

The change which thus took place, caused eloquence much to 
degenerate, and even the title of orator was almost forgotten. 
Those who plead the most skillfully, were called causidici casu- 
fists) —advocati (advocates)—patroni (patrons). 

Notwithstanding the mixture of plebeians with patricians at the 
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bar, it was not considered as losing any of its dignity. The em- 
perors often appeared there, and caused their children to be there 
received, and conducted them thither with the magnificence of a 
triumph. Augustus came to the bar, to demand the consulate for 
the third time, and Titus, who united in himself all the virtues of 
a great prince, before he was emperor, appeared at the bar to un- 
dertake the defense of the oppressed. Different emperors granted 
different privileges to the members; one of the most important of 
which was, that they could not be compelled to take upon them- 
selves any public commission, excepting that only of acting as 
arbitrators, and that within the place of their residence. The 
emperor Anastasius granted to the older advocates who retired 
from practice, the title of Clarissimi, as a recompence for their 
labors. 

To be admitted an advocate, it was necessary that the candi- 
date should have studied» the law five years. The advocate did 
not take an oath when admitted, but before beginning to plead a 
cause, they, as well as the judzes, were obliged to take an oath 
called the juramentum calumnia, or an oath to speak only that 
which they believed to be true. They were forbidden to use inju- 
rious Janguage, or malicious declamation against their adversa- 
ries, or to employ any trick to prolong the cause. 

The ministry of advocates was at first purely gratuitous, but as 
it became more difficult and laborious, in consequence of the 
multiplication of laws, and of business, clients were accustomed 
to make presents to their lawyers, to engage them to undertake 
their defense. The Tribune Cincius, made a law, called from 
him Cincia, by which he prohibited any patron, or orator, from 
taking money or any other present in any cause. But this law 
was afterward repealed by the emperor. Constantine forbade 
the orators from receiving as their recompense any part of the 
thing in litigation. , 

The members of the Roman bar, in general, conducted them- 
selves according to the dictates of honor and virtue. Many of 
them were seen to sacrifice their interest to their duty. Witness 
the illustrious Papinian, who chose rather to lose his life, than to 
undertake to justify before the senate the detestable fratricide 
committed by Caracalla. Such is the outline ‘of the history of the 
bar of Rome. 
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OF THE BAR OF FRANCE. 


Cz :ar informs us, that the order of the Druids were the distrib- 
utors of justice ainong the Gauls; but whether an order of advo- 
cates, or an order resembling it, existed among them, is not known. 
After the conquest of Gaul by the Romans, although the conquer- 
ors left to the vanquished the liberty of following their ancient 
usages, yet, perceiving the wisdom of the Roman jurixprudence, 
they soon adopted it, and with it doubtless adopted the discipline 
of the Roman bar. 

But this discipline was totally changed when the Franks over- 
ran Gaul. This people were addicted to war, and although there 
were jurisconsults, who performed the part of advocates, there 
was but little occasion for them. ‘The great mass of the people 
were slaves. The nobles chose to settle their difficulties by bat- 
tle, and the greater part of the freemen attached themselves to 
the church; so that application to advocates to plead causes 
were rare, and still more rare to draw writings, which at that age 
were very little used. The Metropolitan Churches and Cathe- 
drals, the. Abbeys, Monasteries, and other Churches, had their 
defenders, who were called advocates. They are mentioned in 
the Salic and other laws, and also im the records of the council 
of Carthage holden in the fifth century. They were also called 
Defensores Ecclesiarum, Tutores et Actores, Munbundi, Pastores 
Laici, Causidici. This employment was given only to the laity, 
and their duty was to plead the causes of the churches to which 
they were attuched, to act as their patrons and protectors, and to 
administer to their temporalities; and sometimes they supported 
the causes of the churches in the trial by battle, according to the 
barbarous custom of the times; and, finally, they led to war the 
vassals which the monasteries were compelled to furnish the 
king. Many of the great lords and even kings took the title of 
advocates of certain churches, that they might defend them by 
arms, or sustain them by their authority. » Many of the advoca- 
cies, or lawyerships, were erected into fiefs, and became heredi- 
tary. In imitation of the churches, but long after in time, the 
cities, communities, and provinces had also their advocates. Be- 
side these, there was a class who acted for such individuals as 
chose to apply to them. These were called clamatores and 
pleaders. Under the first two races of kings, the bar attained to 
little eminerce; it was a period of barbarism and ignorance, 
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where eloquence was wholly neglected. Some fees, however, 
appeared respectable for their condition. St. Germain, Bishop of 
Auxerre, who died A. D. 448, was an advocate and wise juris- 
consult, in which respect he followed the example of St. Cyprian, 
St. Augustin, St. Athanasius, Chrysostom, and St. Ambrose, who 
in the first ages of the church had acted in the same profession 
with credit. 

Alter the parliament took cognizance of litigated causes, there 
were some advocates who attached themselves to it, and these 
took the oath. While the parliament continued ambulatory, 
these advocates followed it; but when the parliament became 
fixed at Paris, the advocates attached thereto became also resi- 
dents of Paris. One of the first cares of the Parliament, was to 
pass an ordinance in 1344, concerning the duties of advocates. 
It, among other provisions, prescribes the oath to be taken’ by 
advocates that plead, and by those who only give counsel. 
To the latter, it gives the title of Counselors, Consiliarii, a title 
which refers, not only to their quality as giving counsel, but to 
the honor which the court frequently did them of asking their 
advice. 

The first quality required of an advocate was that the applicant 
should be a person of good life and manners. And those who 
became infamous during any period of their lives were excluded 
from the profession. A remarkable example was exhibited in the 
person of Chancellor Poyet, who, having been degraded from the 
chancellorship, attempted to return to the bar, but was prevented, 
the bar declaring that he had dishonored the profession. Some 
time after, John Mosnier, who had been for many years civil lieu- 
tenant of the provost court of Paris, was, for his misconduct, con- 
demned to make the amende honorable (public confession, and to beg 
pardon), afterward presented himself in an assembly of the bar, 
to deliberate on an important subject, but was rejected. It is 
much to be desired that these examples were more f-equently fol- 
lowed in our own country. To be admitted to the bar, it was for- 
merly necessary that the applicant should have studied the law at 
some university for five years, and have received the degrees of 
Bachelor and Licentiate of Laws. A great proportion of the bar 
and nearly all the judges were anciently ecclesiastics, but they 
gradually forsook the bar, and none now but laymen are members 
of the bar, or have seats as judges. The lay judges formerly 
wore swords even while on the bench. In France, and in most 
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every other country of Europe, the judges and the bar wore a 
costume peculiar to themselves. 


OF THE OATH. 


Among the Romans, after the introduction of Christianity. every 
advocate was bound to take an oath upon the Holy Evangelists, 
that they would defend their clients with all their powers; that 
they would not knowingly defend a bad cause : that if, in the prog- 
ress of a cause, they discovered any thing wrong or unjust, they 
would abandon it; and so great was the effect of the abandon- 
ment of the cause by the advocate, that noneother was afterward 
permitted to undertake it. Code de Judic, sec. 6. This oath was 
called the juramentum calumnie. 

An ordinance of parliament prescribed the oath of the advocates 
of France ; among other things, they were to exercise. their office 
with diligence and fidelity; that they would not knowingly under- 
take unjust causes; that if, in the progress of a cause, they dis- 
covered it was unjust, they would abandon it; that they would 
not knowingly bring forward. impertinent facts; that they would 
not allege or support customs they did not believe to be law; that 
they weuld expedite the causes as rapidly as possible ; that they 
would not maliciously cause delay, or use subterfuge; that they 
would not make an agreement for any portion of that which should 
be recovered. In Europe, the bar constituted an order; they are 
enrolled, and have a head, which, in France, was anciently called 
the Dean of the Advocates, but now is called Staff-bearer or 
Batonier. Bonaparte gave the power of appointing the Batonier 
to the Procureur Général, who selected him from a certain num- 
ber presented by the order.* 





BETTING. 


A story is told of Richard Pepper Arden offering to bet with 
Thurlow, when on the bench, as to a lady’s age, stated in an affi- 
davit, which his lordship indignantly frowned down. The case 
was reversed in at: Ohio court, a few mouths since. The presid- 
ing judge was delivering an opinion, when the counsel interposed 
to convince his honor that he was mistaken. As soon as the 
judge could be heard in the choas of argumentation, he clinched 
his judgment by exclaiming, “I’m right, 111 bet you a horse!” 


*The foregoing sketch was abridged from ‘ Histoire Ab:égée de l’ordre des Avocats, par 
M. Bouchee D Avgi-, vide 1 Camus 337. “peta 
The history of the English bar will be found in Blackstone; of the Amecican, in Kent. 
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JURISDICTION. 


It is difficult, in some cases, to draw the line of distinction so as 
to determine whether the proceedings of a court are void, or only 
erroneous ; and the investigation of the subject has been embar- 
rassed by the frequent attempts that have been made to constitute 
the nature or the extent of the power of the court, by which the 
judgment in question was rendered, as of general or limited juris- 
diction ; or the mode in which those powers are exercised, with 
reference to the common-law or a statutory mode of proceeding— 
the tests of jurisdiction. Such tests are wholly inapplicable. The 
more proper inquiry would be, laying aside all considerations as 
to the general or limited nature of the constitution of the court, 
and all questions as to the mode of its proceeding, to ask whether, 
assuming that all its proceedings are perfectly regular, the judg- 
ment would be binding. In answering that inquiry, reference 
must be had to the fact whether, from the constitution of the court, 
be it limited or general, it has power, upon the case presented for 
adiudication, to pronounce the particular kind of decree in ques- 
tion; not whether the decree is correct upon the merits, nor 
whether the previous proceedings are so irregular that the decree 
would be reversed on appeal or upon writ of error. For example, 
if an original suit in chancery, where the matter in dispute was 
of less value than $1,000, should be brought in the supreme court 
of Ohio ; if process were regularly served, and all the proceedings, 
up to final judgment, strictly formal, still, as. that court has no 
original jurisdiction in cases of chancery, where the matter in 
dispute is of Jess value than $1,000, no one supposes that its 
judgment would be valid. This power to render a decree is called 
their jurisdiction over the cause. The court having the power to 
entertain the particular kind of suit brought, and to render therein 
such a decree as has been rendered, further questions arise as to 
their power over the person and over the subject-matter. 


Where jurisdiction depends upon the power over the person, it 
is indispensable to its exercise that the defendant be, first, such a 
person as is capable of being sued, in that case, in that tribunal ; 
and second, that he have such notice as the law requires to make 
him a defendant. In illustration of the first branch of the rule, it 
may be stated that if a suit should be brought in the circuit court 
of the United States by an alien, against an alien, and the case 
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were regularly proceeded in to final judgment, such judgment 
would be void; for the federal courts have no jurisdiction in suits 
between aliens. The defendant would not be such a person as is 
capable of being sued, in that case, in that tribunal. Mossman v. 
Wigginson, 4 Dallas, 11; Hodgson v. Bowcrbank,; 5 Cranch, 308. 

As to notice: within the territorial limits of the state wherein 
the judgment is rendered, if the notice be such as the law requires, 
it is immaterial what the mode of giving that notice may be. 
Whether it be actual notice by the service of process, or substi- 
tuted, as by proclamation or publication, the judgment obtained 
thereon will be so far binding on the person that any property 
within the territory, owned by him, may be subjected to the satis- 
faction of the judgment, and a judicial sale thereof will transfer 
the title. Pelion vy. Platncr, 13 Ohio R. 218; Bisscll v. Briggs, 9 
Mass. 468; Story on Conflict of Laws, sec. 549. 

Where the ground of the jurisdiction is the power over the per- 
son of the defendant, and no actual legal notice has been given, 
it is indixpensable to the validity of the judgment as evidence of 
indebtedness against the defendant in other states or countries— 
whatever may be its eflect as against a defendant who is a for- 
eigner, according to the local law—that the person upon whom 
the decree seeks to impose a personal. obligation should have 
been, at the time of the commencement of -the suit, subject to the 
jurisdiction of the court. If the party had, at that time, his dom- 
ici] within the territory, although he may have been absent from 
the state during the whole period of the proceedings. and the 
notice required by the law of the forum, whether it be actual or 
substituted, was given, the judgment is binding upon the person, as 
a personal debt,every where. Jacobs v. Hull, 12 Mass.25. But courts 
have no right, when actual legal notice is not given, to assume 
jurisdiction to render a decree, which shall create a personal obli- 
gation on a defendant who does not owe allegiance to the state, 
or who is not domiciled within its territory. Whatever effect the 
local law may give to such judgments, they will, beyond the terri- 
torial limits of that law, be regarded as nullities. Evans v. Instine, 
7 Ohio R. 273; Westerwdt v. Lewis, 2 McLean, 511; Bicknell v. 

icld, 8 Paige, 440; Buchanan v. Rucker, 9 East. 192; Story’s Con- 


flict of Laws, sections 546, 549; Boswell v. Otis, 9 Howard U.S, 


S. C. R. 336. The notice here spoken of must be actual notice, 
and must be sach as the law requires, and’such as the officers of 
the court have power to serve. Mere notice sent to the party not 
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within the state, although received by him, or the actual service 
of process issuing from the court, but served beyond its territorial 
jurisdiction, is not sufficient. Mwer v. Cofin, 1 Cushing, 23 ; Wood- 
ward v. Tremere, 6 Pickering, 354. The notice must be a legal 
one. In ordinary cases it is given by the service of process, whieh, 
in Ohio, must be either on the person, or by copy left at the par- 
ty’s usual place of residence. Swan’s Stat. 649, sec. 12. But if 
the Jaw has provided any other mode of acquiring jurisdiction 
over the person, or thing, that mode must be complied with, or 
the proceeding will be a nallity. It was, therefore, decided, in 
the Matter of Undenwood, 3 Cowen, 59, where the creditors of an 
insolvent debtor were tg be brought in by the publication of a 
notice for cn weeks, that the judge had no jurisdiction to grant a 
discharge where the notice had been published only siz weeks. 
Messenger v. Kintncr, 4 Binney, 97; Smith v. Rice, 11 Mass. 507; 
Proctor vy. Newhall, 17 Mass. 91; Thatcher vy. Powell, 6 Wheaton, 
119; Jackson v. Esty, 7 Wendell, 148; Bloom v. Burdick, 1 Hill's 
N. Y. R. 189: Boswell vy. Olis, 9 Howard, 336; Atkins v. Kinnan, 
20 Wendell, 241. 

No judicial tribunal can acquire a rightful jurisdiction over the 
su/ycct-mailer, where the subject-matter is the ground of jurisdic- 
tion, without due notice of its proceedings. If a sentence of con- 
demnation be passed against property, upon ex parte statements, 
without the appearance of the owners, or without due notice by 
some public proclamation, or by some notification acting in rem, 
or attaching to the thing. so that the parties in interest may appear 
and make defense, it is not a judicial sentence conclusive of the 
rights of foreigners, nor will the tribunals of foreign states so 
regard it. Bradstreet v. The Neptune Insurance Company, 3 Sum- 
ner, 690. Some notice must be given; and, if the law has pre- 
scribed any particular form of notice, that form must be pursued. 
Boswell vy. Otis, 9 Howard, 336, and cases cited above; Boswell v. 
Sharp, 15 Ohio R. 447; Story’s Conflict of Laws, sections 549, 
592; Sawycr vy. Maine Fire and Marine Insurance Company, 12 
Mass. R. 291. 

There are two classes of cases in which the question of jurisdic- 
tion, when founded on the power over the subject-matter, has 
undergone judicial investigation in Ohio: the judicial sale of 
decedents’ lands for the payment of debts, and the sale of lands 
under process of foreign attachment. From the immovable nature 
of such property, the title acquired under such sales can, of course, 
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never be called in question, beyond the limits of the state where 
the judgment is rendered. In both these classes of cases, it has 
been assumed that if the law required notice to be given, the giv- 
ing of that notice was necessary to confer jurisdiction. The mere 
seizure of the property would not, in that case, be a ground of 
jurisdiction. But, if the local law conferred jurisdiction upon the 
seizure, our courts have decided that the judgment would be bind- 
ing, unless reversed on error, if such seizure were made, although 
no notice was given to the owners. As to decedents’ lands, see 
Ewing v. Higby, 7 Ohio R. 198; Ewing v. Hollister, 7 Ohio R. ii, 
138; Robbv. Irwin, 15 Ohio R. 689; Grignon v. Astor, 2 Howard’s 
U.S. R. 319; Lewis v. Lewis, 15 Ohio R 715; Snevely v. Lowe, 18 
Ohio R. 368; Adams v. Jeffries, 12 Ohio R. 253. As to foreign 
attachments levied on land, see Mitchell v. Kyster, 7 Ohio R. 257; 
Parker y. Miller, 9 Ohio R. 118; Warner v. Webster, 138 Ohio R. 
506; Paine v. Morcland, 15 Ohio R. 485; Cochran vy. Loring, 17 
Ohio R. 409. 

Where the attachment of personal property is made the ground 
of a judgment against the person, in pursuance of the local law, 
without notice to the owner, it seems to be admitted that, to the 
extent of the property attached, and perhaps to the extent of the 
defendant's property within the jurisdictional limits of the court, 
such judgment transfers the title. or renders it liable to the satis- 
faction of the debt. Story on Conflict of Laws, sec. 549; Boswell 
v. Otis, 9 Howard, 349; Ewer v. Coffin, 1 Cushing, 23; Pelton v. 
Platner, 13 Ohio R. 209. What effect is to be given to the judg- 
ment, beyond the extent of subjecting the property, is not so clear. 
It is insisted, on the one hand, that a state has no power by its 
laws to authorize its courts to render a judgment, which shall 
impose a personal liability on a person, not amenable to its laws, 
without giving him notice and opportunity to make a defense. 
Shumway vi Stillman, 6 Wendell, 447; Hall v. Williams, 6 Picker- 
ing, 237. On the other hand, it is said, that if the judgment on 
the attachment be as conclusive against the defendant, in the state 
where it is rendered, as a judgment on personal notice, the same 
effect should, under the constitution and laws of the United States, 
be given to in «ny other state. Lincoln v. Towcr, 2 McLean, 473. | 
The supreme court of Ohio, in a case not calling for such an 
expression of opinion, intimated that they would adopt this latter 
view, and give the judgment the same effect as it had by the law 
of the place where it was rendered. Pelton vy. Plutner, 13 Ohio R. 
209; see Evans vy. Instine, 7 Ohio R. 275. 
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Where the subject-matter of the decree is situate beyond the 
territorial limits of the state, but the court has acquired jurisdic- 
tion over the person of the defendant, by service of process within 
the state, it has power to compel the party to execute such con- 
veyances, as shall be effectual by the law of the state -where the 
property, is situated to transfer the title, according to the terms of 
the decree. But such a decree can not operate so as to affect the 
rights of creditors, or the regular operation of the laws of the 
state rei site. Story on Conflict of Laws, sec. 543 ; McLean v. 
The Lafayette Bank, 3 McLean, 587; Mead v. Merritt, 2 Paige, 402; 
Mitchell v. Burch, 2 Paige, 606; 19 Ohio R. 222. 

“The true line of distinction between courts whose decisions are 
conclusive, if not removed to an appellate court,” says Mr. Justice 
Baldwin, in Grignon v. Astor, 2 Howard, 341, “and those whose 
proceedings are nullities, if their jurisdiction does not appear on 
their face, is this: a court which is competent by its constitution 
to decide on its own jurisdiction, and to exercise it to a_ final 
judgment, without setting forth in its proceedings the facts and 
evidence on which it is rendered, whose record is absolute verity, 
not to be impugned by averment or proof to the contrary, is of the 
first description; there can be no judicial inspeition behind the 
judgment save by appellate power. A court which is so consti- 
tuted that its judgment can be looked through for the facts and 
evidence necessary to sustain it, whose decision is not evidence 
of itself toshow jurisdiction and its lawful exercise, is of the latter 
description ; every requisite for either must appear on the face of 
their proceedings, or they are nullities.” 

‘ “The judicial proceedings of courts of general jurisdiction, 
exercising the ordinary powers of chancery, or of common-law, 
are presumed to be regular, and such courts are presumed to act 
within the scope of their authority. Every intendment will be 
made to support their powers. Yet, even in the proceedings of 
these courts, if they transcend the limits which the law prescribes, 
and assume to act where they have no jurisdiction, their acts are 
utterly void.” “Where the law confers upon courts an authority, 
not after the course of the common-law, over property whose own- 
ers are required to be before them as adversaries, they act as trib- 
unals of special and limited jurisdiction. It is necessary that 
such tribunals show that they act within the scope of their pow- 
ers,” Adams v. Jeffries, 12 Ohio R. 253. In this case, however, it 


has been decided not to be essential that this authority to act. 
Vou- Ill. x. s. No. 8. 45 
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should be shown by the record. Mitchell v. Eyster,7 Ohio R. 259; 
Vorhees v. The Bank of the United States, 10 Peters, 449; Parker v. 
Miller, 9 Ohio R. 108. It may be proved by parol, or by papers 
on file in the case. 

It does not follow, because the jurisdiction of a court is limited, 
that it is, therefore, an inferior court, in the common-law sense of 
that term, and that its judgments may be treated as nullities, 
when the record does not disclose the facts necessary to give juris- 
diction. The circuit courts of the United States, for example, are 
of limited jurisdiction; and the fair presumption is, that a cause 
is without their jurisdiction till the contrary appears. It is, there- 
fore, necessary to set forth upon the record of a circuit court the 
facts or circumstances which give jurisdiction, either expressly, or 
in such manner as to render them certain by Jegal intendment. 
Stanly v. Bank of America, 4 Dallas, 41; McCormick v. Sullivant, 
10 Wheaton, 192; Rogers v. Linn, 2 McLean, 126; Findlay v. Bank 
of the United States, 2 McLean, 44. But the omission to state 
those facts, though error, will not render the judgment a nullity. 
It is to be presumed that those facts, though not stated, do exist. 

Whether, when the judgment of a sister state is offered in evi- 
dence here to sustain an action of debt, the averment in the record 
that the party was sued with process, er entered an appearance 
by attorney, is conclusive upon the defendant, seems to be unset- 
tled. In Shumway v. Stillman, 6 Wendell, 447, it was held that it 
was not. In Lincoln v. Tower, and in Westerwelt v. Lewis, 2 Mc- 
Lean, 473, 511, it was held that it was. 

If it is sought to impeach the decree on the ground of fraud, the 
proper mode of doing so is by bill in chancery. Anderson v. 
Anderson, 8 Ohio R. 108. M. E. C. 


~*s 
+ 


PROFESSIONAL ETIQUETTE. 


Lord Mansfield, who prided himself in his power of discovering 
very early in a case its true bearings, was in the frequent habit 
of taking pp a book or a newspaper before counsel had concluded 
their arguments. This he was particularly fond of doing whenever 
Mr. Dunning addressed the court. Upon one occasion when he 
did so, Dunning paused. Lord Mansfield, without raising his eyes, 
said, “Pray go on, Mr. Dunning, pray go on.” Dunning replied, 
with a sarcastic air, “I wait your lordship’s pleasure. I fear I 
shall disturb your lordship’s more important occupation. 1 will wait 
till your lordship has leisure to attend to my client and his humble 
advocate.” 
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PICKAWAY, OHIO, SUPREME COURT. 
NOVEMBER TERM, 1850. 
BEFORE JUSTICES SPALDING AND AVERY. 


(REPORTED BY H. F. PAGE.] 
Rosert Hiri v. Jacop WELSH ET AL. 


A mortgagee who has assigned his whole interest, unconditionally, in a mortgage, though 
not by deed, is not a necessary party to a bill of foreclosure. 


The complainant filed his bill to foreclose a mortgage executed 
by Welsh to Samuel Hunter, from whom the complainant claimed 
by an assignment. The assignment was in writing, but was not 
executed in the manner of instruments for the conveyance of real 
estate. It conveyed the whole interest of the mortgagee in the 
premises, unconditionally. Hunter was not made a party to the 
bill, and for this reason the defendants demurred. 

Messrs. Page and Hunter, for the defendants, insisted, That it 
was the aim of courts of equity to do complete justice, by deciding 
upon the rights of all persons interested in the subject-matter of 
the suit. That this court endeavored to render it perfectly certain 
that no injustice was done by a decree grounded on a purtial view 
of the case. Story’s Eq. Pl. sec. 72. 

That the mortgagee was a necessary party, because, first, the 
fee was in him, and could not be assigned except by deed ; sec- 
ondly, he should have an opportunity to dispute the validity of the 
assignment; thirdly, he should be present at the taking of the 
account. 

The defendants also cited Story’s Eq. Pl. sections 199, 153; 
Lewis v. Mangle, 2 Vez. 231; Mitford’s Pleadings, 179 ; Cooper’s 
Pl. 37; Cathcart v. Lewis, 3 Brown, 516; 1 Ves. jr. 463; Ray v. 
Fenwick, 3 Brown, 25, and Mr. Belt’s notes; Elderkin v. Schultz, 2 
Blackf. R. 345; Saunders v. Macey, 4 Bibb. 437; Allen v. Crocketts 
Id. 241; Story’s Eq. Pl. sec. 189, and cases cited by him; also, 
Whitney v. McKinney, 7 T. C. R. 147; Miller v. Bear, 3 Paige, 468 ; 
Trecothick v. Austin, 4 Mason, 41. They commented upon the 
preceding cases for the purpose of showing that they established 
the doctrine of the defendants, or were cases of assignment by 
will or deed, or of lands under other choses in action. 

Mr. C. N. Olds, for complainant, cited Story’s Eq. Pl. sec. 158, 
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189 to 199; Wilcox’s Prac. 611, and notes; 7J.C.R. 144; 2 Ran- 


dolph, 93; Lessee of Perkins v. Dibble, 10 Ohio R. 433; Moore v. 
Bennet, 11 Ohio R. 341. 


The demurrer was overruled. 





COURT OF COMMON PLEAS OF HAMILTON COUNTY, OHIO. 
Hannan Roserts v. J. L. Rospertrs anp OTHERS. 


The petitioner in dower must prove her marriage with the deceased. The marriage may be 
proved by reputation, but mere reputation of cohaditation is not sufficient. 


Petition for assignment of dower. Plea, that the parties were 
never united in lawful marriage, and issue thereon. 

Mr. A. Riddle, for petitioner; Messrs. Fox, French, and Pendle- 
ton, and Bates and Scarborough, for defendants. 

The judgment of the court was pronounced December 30, 
1850, by 

Warpven, C.J. Upon examination of the authorities the court 
supposed that cohabitation, together with the declaration of the 
parties themselves, that had they been legally married, would, 
even without the reputation of marriage, and even against the 
reputation of illicit intercourse, be sufficient to prove a marriage. 
A reputation of illicit intercourse might put the party on some 
kind of proof; but that would not disprove the declaration of the 
parties, whom the law presumes were married, and in a way 
recognized by the law itself, when they declare that they were 
married, and cohabit as married persons. But this case does not 
exhibit these cireumstances. The declarations of the petitioner 
might have been consistent on the subject; but the declarations 
of Joseph Roberts were inconsistent. To overcome a reputation 
of illicit intercourse, the cohabitation should be the natural, usual 
cohabition of man and wife, and the declarations of the parties 
should be consistent declarations of that relation. In the present 
case the cohabitation was not proven to be the usual cohabitation 
of man and wife; it was a secret cohabitation, few persons being 
permitted to know what the relation was as claimed by the par- 
ties themselves. They concealed their residence, avoided the 
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public eye, and the reason given was a frivolous one, that Joseph 
Roberts was apprehensive of proceedings against him for a 
breach of promise of marriage. To persons with whom Roberts 
wished to preserve his credit, he declared he was married; and to 
those who questioned him particularly on the subject, that he was 
not married. 

It was not the general reputation that these persons were mar- 
ried. One witness, indeed, said that they moved in society as 
man and wife; but that statement was in reply to a leading 
question. There was, however, a heavy testimony against the 
presumption that these parties were ever reputed to be married. 
The neighborhood reputation was, that they were not married, 
and their most intimate acquaintances never regarded them as 
man and wife. 

It was remarked, however, that on his death bed the behavior 
of the deceased was that of a fond and exceedingly affectionate 
husband; and the only way in which the court could understand 
the circumstances, was, that it was a case in which an illicit con- 
nection was supposed by the parties to be just as good in the 
sight of heaven as a regular marriage. The court, however, have 
nothing to say in regard to the marriage, except as a civil con- 
tract—and that was the only wise view the law could take of it— 
as it would be impossible to settle in this community the idea of 
marriage as a sacrament, or the reverse as claimed by the de- 
fendants. It would be impossible for the court to say what mar- 
riages should be prohibited according to the natural law. The 
moment the connection was regarded as a question dependent on 
natural law, the conscience of men must be consulted. In decid- 
ing this case, the court had nothing to do with the effect of a 
contract in the sight of heaven. A simple agreement between 
the parties to live together without the solemnization of marriage, 
may, in the sight of heaven, be a valid marriage, and was for- 
merly a good common-law marriage. 2 Kent’s Comm. 87. The 
supreme court of the United States, however, in Jewell v. Jewell, 1 
Howard U.S. 8. C. R. 219, was divided in opinion on the text in 
Kent, that, in the absence of civil regulations for the contrary, a 
simple agreement to marry per verba de presenti without cohabi- 
tation, or per verba de futuro, and followed by consummation, 
constitutes a valid marriage. The court then adverted to the 
law as it existed in various states on the subject; and supposed 
that in Ohio the object of the statute, was to exclude all attempts 
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to define it as a sacrament, and to regard it merely as a civil 
contract. We hold therefore, that a valid marriage, such as was 
contemplated in the statute, is simply a civil contract, and that 
no other can be regarded as a valid marriage. And we are con- 
strained, after endeavoring to see whether another conclusion 
could be arrived at, to determine as chancellors in the case, that 
there was no marriage between the parties. The bill should be 
dismissed. 

Nore —Reputation of marriage is sufficient proof of marriage 
in petition for dower. Fleming vy. Flemming, 8 Blackf. 234; Mor- 
ris v. Miller, 4 Burr. 2057; Birt v. Barlow, Doug. 171; Jackson v. 
Claw, 18 Johns. 346; Doe v. Flemming, 4 Bingh. 266; Cheseldine 
v. Brewer, 1 Harr & McHen, 152. 





PICKAWAY, OHIO, SUPREME COURT, 
NOVEMBER TERM, 1850. 
BEFORE JUSTICES SPALDING AND AVERY. 


[REPORTED BY H. F. PAGE.] 


Srate or Onto, ror use or J. H. Lutz, apministrator, v. H. Cueno- 
WETH AND OTHERS. 


An action on a justice’s bond. against him and his securities. where the breach consists in the 
non-payment of money, received in his cfficial capacity, is not barred by tbe lapse of 
one year. 


This was an action of debt upon the bond of H. 8. Chenoweth 
and his securities, conditioned “well and truly to pay over all 
moneys received by him in his official capacity,” as justice of the 
peace. The defendants, who wercé securities of the justice, 
pleaded that the cause of action did not accrue within one year 
next before the commencement of the action. The breach as- 
signed by the plaintiff, was the receipt of money belonging to 
the administrator of Lutz, and a refusal to pay the same upon 
demand. The plaintiff demurred to the plea. 

Messrs. Renick and Cradlebaugh, for the defendants, cited 
Swan’s Stat. 554; Mount Pleasunt Bank v. Conway, 18 Ohio 
Rep. 234. 

Messrs. C. N. Olds and Jones & Smith, insisted that the case 
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in 18 Ohio, did not apply to an action against a justice on his 
bond, if the breach consisted in the non-payment of money, 
received by him in his official capacity. 

The court sustained the demurrer. 





DISTRICT COURT OF ALLEGHENY COUNTY, PENN. 


[FROM THE PITTSBURG MORNING POST.) 


Owners oF tHe Streampoat Hipernia v. OWNERS OF THE STEAMBOAT 
New Encuanp. 


In the navigation of our rivers, every one must exercise his own rights with a proper regard 
for those of others. 

Where two vessels are placed in difficult circumstances, in immediate proximity to each 
other, each is bound, in its attempts to extricate itself, to have a proper regard for the 
safety of the other, so as, if practicable. to avoid a collision. 

That will be treated as an inevitable accident which happens notwithstanding the ordinary 
nary care and skill demanded by the circumstances. 

When circumstances clearly demand precautionary measures, and an accident happens from 
the omission of them, this is want of ordinary care and skill. 


Action on the case for Cotutsion. Plea, not guilty. 

This cause came on for trial before a jury, when the following 
facts appeared in evidence: 

The Hibernia, on her voyage up the Ohio river, found three 
other steamboats aground on one side of the channel of the Beaver 
Shoals, the New England being the farthest up the river, and the 
Fairmount next. Coming opposite tothe Fairmount, the Hibernia 
gave her a line, and attempted to pull her off the bar, and, in 
doing so, became fast herself, on the opposite side of the channel, 
and very nearly abreast of the New England, and about two 
lengths of the boat from her. 

Both boats had their steam up, and were endeavoring, by spar- 
ring and using the wheels, to get off the bars. 

The New England got her bow sparred off, and the current 
caught her, and swung her bow out toward the Hibernia. The 
New England then went ahead on the engine, so as to get her 
stern clear of the bar, and continued to go ahead until she ran 
into the wheel-house of the Hibernia, doing her some damage. 

Some of the witnesses thought that, after clearing the bar, she 
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could not have been stopped without coming in collision. Some 


» thought that the boats below would have been endangered, if the 


New England had let her bow swing clear round so as to get off 
by running down the stream. The water in the channel was 
very low. 

For plaintiffs, Mr. C. O. Loomis; for defendants, Mr. Magraw. 


CHARGE TO THE JURY: 


By Lownie, J.—The general principle applicable to such cases 
as this is, that every one must, in the exercise of his own rights, 
have a proper regard t) those of others. From it, the special rules 
for each particular class of cases are easily deducible by those who 
are skilled in reaching the circumst:nces that call for their 
application. # 

Here the question is, has either of the parties committed a 
breach of their social and legal duties, and if so, which of them? 

If the Hibernia had not occupied the position that she did, 
undoubtedly the New England could properly have adopted the 
very plan of extricating herself which she did adopt. But when 
the force of circumstances, implying no fault in the Hibernia, 
threw her aground in immediate proximity to the New England, 
then the rights of the New England were in some sense altered, 
and new duties were imposed upon her. She must now act with 
reference to the safety of the Hibernia; and she is liable to any 
damage she may do the other, unless it arises from what may 
properly be called inevitable accident, that is, notwithstanding the 
exercise of ordinary care and skill. 

The general doctrine as to the right of defending one’s self and 
one’s property is a part of our legal alphabet, known to every 
one before he can read. It is part of the common-law of the 
world, made available to the most simple mind, by most familiar 
and most ancient maxims. Nam,adversus periculum, naturalis ratio 
permitlit se defendere. How far the generality of the maxim is 
restrained by our duty to our neighbor is, in some cases, a ques. 
tion of great difficulty, especially to those not accustomed to 
decide such cases. 

It is a result of man’s social nature that all his rights are, in 
some sense, relative and social, and none of them entirely abso- 
lute; and so it is with this, the highest of them all. Perhaps no 
circumstances can take away the right; but they may very much 
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affect and qualify the exercise of it. The degree of danger, 


whether it is to person or property, to life or limb, the danger to © 


others arising from the means adopted for one’s own safety, are 
all circumstances entering into our judgment as to the extent of 
the right in each case. 

It appears to have been decided that where a vessel is in a 
dangerous position, and, in her efforts to extricate herself, a colli- 
sion happens, it will be considered accidental. Mhe Thornley, 4 
Harr. Dig. 1646. And the rule is laid down no'less broad in the 
Roman law. Si cum vi ventorum navis impulsa esset in funes ancho- 
rarum alterius, et naute funes precidissent, si nullo alio modo, nisi 
precisis funibus, explicare se potuit, nulla actio danda. Dig. 9, 2, 
29, 3. 

In a case where the property of two or more persons is exposed 
to the same danger, and that without any fault of either, the gen- 
erality of such expressions might be questioned, if they mean to 
say that the right exists irrespective of the amount of probable 
damage to one’s self or one’s neighbor. The rule in cases of 
general average would seem to be more equitable. 

But in the present case this inquiry is not raised, and, perhaps, 
is not necessary. It is conceded that the New England was 
bound, in saving herself from her position, to exercise proper care 
and skill not to injure the Hibernia; and the question is, was this 
proper care and skill exercised by her? 

‘In the navigation of vessels, their officers are bound to the 
exercise of ordinary care, caution, and nautical skill. Under ex- 
traordinary circumstances, the care and skill required, may be 
called extraordinary; because, the ordinary care under circum- 
stances of danger is very different from the care demanded under 
usual circumstances. 

When circumstances clearly demand precautionary measures, 
and an accident arises from the omission of them, this is want of 
ordinary eare aud skill. We do. not exhaust the inquiry as to 
proper care and skill by looking at the position of affairs imme- 
diately before the accident. We should also examine how they 
came into that position, and whether the safety of others did not 
demand of them a different mode of proceeding. 

It might, perhaps, have been foreseen, that, as soon as the New 
England’s Bow was sparred out into the current, she would swing 
round towards the Hibernia, and that if she went ahead on both 
wheels, she would then run into the Hibernia. Perhaps the use 
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of the larboard wheel was the only proper means to keep the bow 
up stream. And, if nothing else would do, perhaps it would have 
been perfectly safe for her to let her bow swing down, and to get 
out by running down stream. Surely, with such palpable land 
marks on each side of the channel, she could have had no diffi- 
culty in returning. And, surely, it is the duty of a vessel to turn 
out of her course, even at considerable inconvenience, to avoid 
collision. The Blenheim. Pritchard’s Dig. 129. Hawkins v. Steam- 
boat Company, 2 Wend. 452. 

You will consider all the circumstances, and if you find that 
the accident arose from want of proper care and skill on the part 
of the defendants, the plaintiffs are entitled to a verdict fur such 
an amount as will compensate them for the injury sustained. 

Verdict for plaintiffs. 





MISCELLANEOUS. 


Reports or Cases argued and determined in the Supreme Court of the State of Ohio, in 
Bank. tirram Griswa.p, reporter. Vol. 1X. Published by authority of the Genera] 


Assembly. Columbus: S. Medary. Printer, 1851, 498. 

This volume the last of Mr. Griswold’s reports, and probably the last but one of the 
supreme court under the present constitution, reached us too late for an extended notice in 
this namber of the Journal. We extract, however, one sentence, as a cheering symptom, 
‘It is high time that this court should stand by its own decisions, and that no more conflicts 
in cases may be made than can be reasonably avoided; else the lawyer, as he contemplate, 
our eighteen volumes of Ohio Reports, may well inscribe upon the whole 





** Nil fuit unquam 
Sic impar sibi 


Tue American Cuancery Diesst. being an analytical Digested Index of all the reported 
decisions in equity of the United States Courts and of the several states to the present 
time. with notes and a copious index; also an introductory essay. comprising an histor- 
ical sketch of the court in chancery; an accouut of the nature. powers. and functions of 
the court; and the organization and equity jurisdiction of the courts of the United States, 
and of each of the notes of the union. By THomas W. Waterman of the New York 
bar. Third edition in three volumes. New York: Banks, Gould & Co., Booksellers. 
Albany : Gould, Banks and Gould, 475 Broadway, 1851. 

In the distressing multiplicity of reports in the United States, a national digest is a matter 
of necessity. It is the lawyer’s compass to guide distracted attorneys over the ocean of 
American law; it is a legal railroad. enabling them to travel with comfortable dispatch from 
one mart of decisions to another; it is the solicitor’s intelligence office where any number 
of judges and chancellors are to be found, ready to go out to render service 

Though Mr. Waterman’s digest appears on the title page to be only a third edition of the 
American Chancery; Digest, it is substantially a new work : the plan and arrangement, as 
well as a large part of the materials are new. The editor says moreover, that he has not 
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ventured to rely upon the reporter’s notes at the head of the case, but has, in every instance, 
carefully read the decision, and then taken the spirit of it with proper regard to brevity and 
clearness of statement, as well as accuracy. 


Dana’s Kentucky Reports. Reports of select cases decided in the court of appeals of the 
Commonwealth of Kentucky. By James G. Dana. In nine volumes: Second edition. 
Cincinnati: H W. Derby & Co., Publishers, 1251. 

These reports, nine volumes in five. have just been issued from the press _ those enter- 
prising publishers. Messrs. H. W. Derby & Co. In style and mechanical execution, they 
are equal to the productions of any American press. In price. they are quite as cheap. Of 
their intrinsic merit it is unnecessary to speak. We have more than once adverted to this 
gigantic undertaking of reprinting the entire Kentucky reports, and we now have nothing 
left to say. except that the performance realizes the promise and that the West need not any 
longer depend upon the East for the publishing of works of any magnitude, however great. 


LAW COURTS. 


Tue Supreme Court. The late, and probably the last session of this court in Hamilton 
county, continued for about six weeks. A vast amount of business was disposed of. We 
shall, in the next number. furnish a brief report of all matters of general interest. In the 
meantime, we desire to do an act of simple justice to the learned judges Hirencock and 
SraLpinG, who held the court during this session. The labor they performed was almos 
Herculean. At the ordinary rate of compensation for distinguished lawyers, as they un- 
questionably are, they earned their year’s salary in this city at this term. Of Judge Hitrcn- 
cock. we need not speak. for every lawyer in the state would anticipate all that we could 
say, so long and so ably has he discharged the judicial functions. But of Judge Spapine, 
recently elevated to this high office. we feel constrained to say, that his deportment upon 
the bench was admirable—exceedingly urbane yet entirely dignified—and his opinions were 
delivered with a clearness and conciseness very rarely exemplified within our observation. 
On the whole we may venture the opinion, that no term, in our experience for twenty years, 
has given more entire satisfaction to our bar. W. 


Supreme Court or New York. Special term, Decision by Judge Epmonps. For- 
rest v. Forrest. ete. Edwin Forrest ads. Catharine Forrest.—The injunction so far as it 
restrains the defendant from molesting his wife is dissolved. because no act of molestation is 
shown, and no good ground exists for apprehending any. It is also dissolved so far as it 
testrains the defendant from disposing of his property, because he has not abandoned her 
without adequate support, and there is no reason to apprehend that he will dispose of his 
property so as to avoid the jurisdiction of the court. But the injunction is retained so far as 
it restrains the defendant from proceeding in his suit in Penusylvania, because the defendant 
has not legally changed his residence from this state to that. and has no right, while both 
parties are legally domiciled in this state, to subject his wife to a foreign jurisdiction, for the 
purpose of obtaining a divorce. 

This suit having, however, been improperly commenced by a wife against her husband, 
without sueing by a next friend, the injunction will be wholly dissolved unless she amend in 
this respect within ten days. 
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THE NEW YORK CODE COMMISSIONERS v. LORD BROUGHAM. 


In the five hundred and eleventh section of the New York Code of Civil Practice, where 
the duties of attorneys and counsellors are stated, is this passage : 


‘Tt is sometimes said, that a lawyer is not at libeity to refuse his services to any person, 
and that when once engaged he is at liberty to employ every means in his power for his 
client. Indeed so emineut a person as Lord Brougham, is reported to have said, in a speech 
in the British House of Lords, that the advocate is bound to forget that there is any other 
person in the world beside his client, and to lose sight of every other consideration than of 
success. 

“Tt assumes that a man has a right to whatever the law can give him, that the law is so 
plain that it can not be mistaken or perverted. and that one may rightfully avail himself of 
every defect in an adversary’s proof which the rules of evidence, or accident, or time, may 
have created ; three propositions, every. one of which is without foundation.” 

The New York Commission hold Lord Brougham up to the world as ‘‘ reported to have 
said’ doctrines ‘‘ unsound in theory and most pernicious in practice.” When the sanction 
of law is to be given to a document. to be printed and circulated for years at the public ex- 
pense. those who compile it owe it to mankind not unnecessarily and wantonly much less 
unjustly, to assail private character. The justice of the stricture on Brougham will appear 
from the following extract of his speech for Queen Caroline (1 Speeches, 63), reported by 
himself where the ‘pernicious doctrine”’ is stated. It is only necessary to premise that 
George IV, her husband, an open and notorious libertine, is the prosecutor; that the design 
is to convict Caroline of the most shameless prostitution; to dissolve the marriage, and to 
degrade her from the throne; that Queen Caroline was innocent; that the whole force of 
the government was brought to bear upon her to insure her conviction; and that such was 
the excitement on the public mind. that on the result of the trial many apprehended a civil 
war might be depending. Lord Bougham tells her judges that such considerations of danger 
have no weight with a just judge, or a faithful advocate. An innocent person is not to be 
condemned. though his conviction should save his country from ruin. Fiat justicia ruat 
celum. Does anybody say differently? History tells of one who did. ‘If we let this 
man—/this innoeent man]—alone, the Romans shall come and take away both our place and 
nation.’” And Caiaphas replied, «« Ye know nothing at all, nor consider that it is expedient 
for us, that one man should die for the people [by an unjust judicial sentence], and that the 
whole nation perish not.” And the cheek of every man is christendom crimsons as he reads 
the result. 

«« My lords,”’ said Brougham, “the Princess Caroline of Brunswick arrived in this coun- 
try in the year 1795—the niece of our sovereign. the intended consort of his heir-apparent 
and herself not a very remote heir to the crown of these realms. But I now go back to 
that period, only for the purpose of passing over all the interval which elapsed between her 
arrival then and her departure in 1814. I rejoice that, for the present at least, the most 
faithful discharge of my duty permits me to draw this veil; but I can not do so without 
pausing for an instant, to guard myself against a misrepresentation to which I know this 
cause may not unnaturally be exposed. and to assure your lordships most solemnly, that if I 
did not think that the cause of the Queen, as attempted to be established by the evidence 
against her, not only does not require recrimination at present—not only imposes no duty of 
even uttering one whisper, whether by way of attack, or by way of insinuation, against the 
conduct of her illustrious husband; bat that it rather prescribes to me, for the present, 
silence upon this great and painful head of the case—I solemnly assure your lordships, that 
but for this convietion, my lips on that branch would nor be closed ; for. in discretionally 
abandoning the exercise of the power which I feel I have in postponing for the present the 
statement of that case of which I am possessed, I feel confident that I am waiving a right 
which I possess, and abstaining from the use of materials which are mine. And let it not be 
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thought, my lords, that if either now I did conceive, or if hereafter I should so far be dis- 
appointed in my expectation that the case against me will fail, as to feel it necessary to exer- 
cise that right—let no man vainly suppose, that not only I, but that any, the youngest 
member of the profession, would hesitate one moment in the fearless discharge of his para- 
mount duty. I once before took leave to remind your lordships—which was unvecessary, 
but there are many whom it may be needful to remind—that an advocate, by the sacred 
duty which he owes his client, knows, in the discharge of that office, but one person in the 
world, THAT CLIENT AND NONE OTHER. To save that client by all expedient means—to pro- 
tect that client at all hazards and costs to all others, and among others to himseli—is the 
highest and most unquestioned of his duties; and he must not regard the alarm—the suffer- 
ing—the torment—the destruction—which he may bring upon any other. Nay, separating 
even the duties of a patriot from those of an advocate. and casting them, if need be, to the 
wind. he must go on reckless of the consequences if his fate it should unhappily be, to involve 
his country in confusion for his client’s protection !”’ 


WHEELING BRIDGE CASE. 


The following is an extract made from the report made by Chancellor Walworth to the 
supreme court of the United States. on the 18th February, 1851. It will be remembered 
that Chancellor W. was appointed by the court to take testimony and report the facts and 
his opinion to the court. 

««T have arrived at the conclusion, and do accordingly decide and report thus: That the 


Wheeling Suspension Bridge is an obstruction to the free navigation of the Ohio by vessels 


propelled by steam, which are now engaged in the navigation and commerce of that river 
and by such vessels as will undoubtedly be engaged in such navigation and commerce 
hereafter. 

And I further decide and report, that the change or alteration which can or should be 
made in the construction and existing condition of the Bridge, to remove the obstruction 


which now exists to the free navigation of the river by steamboats is, to raise the suspension 
cable and flooring of the Bridge in such a manner as to give a level headway of ai least three 


hundred feet inside, over a convenient part of the channel—not less than one hundred and 
twenty-eight feet above the level of Zero on the Wheeling water guage. This elevation ig 
twenty-eight feet above the highest point of the present Bridge, and sixty feet above the ele- 
vation of the Bridge at the western abutment, It will give over eighty feet headway on the 
usual high floods of the Ohio, and its estimated cost is $208,600. 


COMMON CARRIERS. 


The Boston Law Reporter for March, 1848. p. 524, gives a brief report of the case of 
Stoddert et al v. The Long Island Rai/road Company, involving the liability of the expres, 
lines as common carriers. Since the publication of that case the supreme court of the United 
States, at Washington, has decided the case of The Merchants’ Bank v. The New Jersey 
Steam Navigation Company arising out of the loss of specie by the burning of the steamboat 
Lexington, on Long Island Sound. 

«A special contract, it appears, had been entered into by Harnden and Company, with the 
steamboat company, by which the former agreed to pay $250 a month for the carriage of a 
crate of specified dimensions, upon the conditions that the company should not be responsi- 
ble for the safe carriage or delivery of any article carried on board of the steamboats between 
New York and Providence. They are required to advertise, and to attach to their bills of 
lading a notice to this effect. Notwithstanding this, the court decided that the owners of 
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the steamboats were responsible, and they gave this decision upon the ground that there was 
gross carelessness on board the Lexington. They say that she was on fire on the voyage 
before the ill-fated accident—that-there was a box of goods partially consumed then—that on 
the last voyage. bales of cotton were placed in close proximity to the boilers—that the engine 
was in one place below. the hose in another—that the fire buckets were few and good for 
nothing—that the specie boxes were used for water buckets. that iron tiller ropes were not 
used according to the requisitions of the law of Congress—that no heed was paid to many 
provisions of this law, and that in fine therefore, the respondents are liable. 


CORPORATIONS—DUTIES OF DIRECTORS. 


The New Hope and Delaware Bridge Company v. The Pheniz Bank, 3 Comstock’, 
N. Y. Rep., p. 156. The plaintiffs. a corporation chartered in New Jersey, and exercising 
banking powers, increased their capital by new subscriptions; and by resolutious of the 
hoard of managers, directed the installments on the stock held in the state of New York to 
be paid in at the defendants’ bank in the city of New York, which was accordingly done to 
a large amount. The defendants’ cashier, who was also one of the managers of the plain- 
tiffs’ bank, drew out and loaned a portion of the funds so deposited, and sent a statement of 
such loans to the plaintiffs’ cashier, requesting to be informed, if the loans were not satis- 
factory, so that he might call them in. The plaiutiffs’ cashier replied that all was satisfac- 
tory. The board of managers afterwards met and took action with regard to the business 
done in New York, but expressed no dissatisfaction in respect of the loans so made, nor in 
any manner repudiated them. 

They afterward brought suit to recover a portion of these loans as having been made by 
the defendants’ bank without due authority. 

The plaintiffs contended that the notice to their cashier was not a notice to their board of 
managers, but was merely notice of an act done by the defendants in pursuance of an 
authority which the plaintiffs cashier had-no right to confer. 

The court held, Ruaexes, J., that the managers or directors of a banking corporation are 
chargeable with notice of such matters relating to the ordinary business of the institution, as 
are known to the cashier. Every bank or banking company has its chashier who is its agen: 
for the purpose of writing and receiving letters on the subjects of its regular business. A 
letter from the eashier (having no other agency or duty except what pertains to that office), 
on the business of the bank. is a letter from his bank; a letter to the cashier relating to the 
business of his bank isa letter to his bank ; and the bank is chargeable with knowledge of 
the contents of such letter. 

But before the letter was received by the plaintiff's cashier concerning the loans made, it 
is plain that the disposition made by that officer of the funds in question, and his consequent 
instructions to the defendant’s cashier, should be considered as known to the plaintiffs. The 
cashier was an officer appointed by themselves, and in whom they must be cunsidered as 
having eutire confidence. An important part of his duty was to keep the managers informed 
of the state and condition of the company’s funds and to communicate to them every thing 
affecting the interests of the company. It appears from the evidence, that no action was 
had by the managers for the space of six months on the subject of these funds. This would 
argue either a singular degree of neglect on the part of the directors, which no court or jury 
can be called upon to presume; or (and this is the only reasonable supposition ) that they 
had confided the whole matter to the discretion of the cashier, and thus invested him with 
the requisite authority. By their silence and acquiescence they ratified the loan, and there- 
fore the defendants are not liable for permitting the funds to be drawn out of their bank, 
and disposed of in the manner as stated. 
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NEGOTIABLE NOTES. 


Fraud in their procurement.—Indorsee. Vathir y. Zane, 6 Grattan’s Va. Rep. p. 246 
Here. the maker of a promissory note having proved the consideration for which the note 
was made and having also established the entire failure of the consideration. and that a fraud 
was practised on the maker: the court held Axrten J., that as between the payee and the 
maker, the latter would undoubtedly be entitled to relief. But the note afterward passed 
by indorsement into the hands of a third person. and the question arises, whether the maker 
is entitled to relief against the indorsee. As a general rule the indorsement of a negotiable 
note is of itself prima facie evidence that the indorsee has paid value for it. But where the 
payee has procured the note by fraud, this general presumption is rebutted. and the holder 
can not recover without proving that he has paid value. Bailey v. Bidwell, 13 Meeson & 
Wel. 73; Munroe v. Cooper, 5 Pick. R 412; Rogers v. Morton, 12 Wend. R., 484: 
Holmes vy. Karsper, 5 Binn. R., 469. Nor is the requisition for such proof confined to 
cases in which the note was put into circulation by fraud; as where it has been lost or stolen. 

In Rogers v. Norton proof of the fraud committed on the makers at the time the note 
was given, was held sufficient to throw upon the plaintiffs the burden of showing that they 
were bona fide holders for value. To the same effect isthe case of Thomas v. Newton, 2 
Carr & Payne, 606. 


SALE OF PROPERTY EFFECTED BY FRAUDULENT REPRESENTATION OF 
VENDEE.—BONA FIDE PURCHASER. 


Williams v. Given, 6 Grattan's Va. Rep. In this case the owner of a slave sold the same 
to a purchaser, and received his pay in counterfeit notes. knowingly passed by the latter. and 
the purchaser subsequently sold the slave toa third party. who bought in good faith and 
without notice of the fraud. The court were of opinion Batpwitn J., that the vendor 
might reclaim his property from the vendee but not from the subsequent buyer. 

A purchase of goods from the owner. by means of a deceit, as to the value of the consid- 
eration paid is not a theft, but a cheat. Had the sale not been perfected and possession 
only of the property given up and not the right of property itself this would have consti- 
tuted larceny. In the present case, the evidence shows that the property in coutroversy was 
paid for in notes which the seller received as genuine, and the purchaser knew to be conater- 
feit. This would exclude all idea of larceny,-and render the sale complete and actual, 
Such being the case a fraud affecting injuriously the consideration of a sale does not render 


the contract absolutely void between the parties themselves but voidable only at the election * 


of the vendor; and it can not be avoided by him as against a purchaser from the vendee for 
a valuable consideration, without notice of the fraud. If this were otherwise between the 
parties it would sometimes prove prejudicial to the vendor himself, whose interest it might 
be, under some circumstances. to treat the-contract as valid. And as to innocent purchasers. 
it would be a rule fraught with great evil. to make them responsible for every fraud practised 
in the course of the derivation of their title. Rowley v. Bigelow, 12 Pick. R. 307 ; Somes 
v. Brewer, 2 Pick. R. 184. 





COURT OF EXCHEQUER. ms 


Boosey v. Purday.—26th April and Sth June 1849. A foreigner-has no copyright in 
works, published by him at common-law or by statute and the assignee of a foreigner, al- 
though a British subject, stands in the same position as the assignor. 

This was an action to recover damages from the defendant for the infringement of the 


? 


. 
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plaintiff's copyright im ten airs of the opera La Somnambula. At the trial before Pottocr, 
C. B. at the London sittings after Trinity Term last, it appeared that Bellini, the composer, 
had, in February, 1844, assigned his copyright, according to the American laws, to Richard 
of Milan, who, in June 1844 assigned them to the plaintiff in England. The plaintiff then 
registered the airs in pursuance of the international copyright act of 1842. Nine of the airs 
were published at Milan and Paris at nine-o’clock in the forenoon of June 10, 1831, and 
about two hours later in London, and the remaining air in London, in June, 1831, and at 
Milan in August, 1831. The Lord Chief Baron directed the jury that the plaintiff had not 
established an exclusive right to the copyright in the nine airs, but had as to the tenth. Ver- 
dicts having been returned accordingly, cross-rules were obtained to set aside the verdict on 
the ground of misdirection. 

The Attorney General and Compton, for the defendant. 

Bovil and Webster, for the plaintiff. 

By tus Courr.—The case of D’Almaine v. Boosey, 1 Y. & C. 289, in which Lord 
Abinger, C. B., held that foreign authors were entitled to copyright in their publications im 
England, and might enforce it, is not satisfactory. Such copyright must be acquired by 
stathte, as none exists at common-law, and in looking at the preamble of the statute of Anne, 
it appears that it was “to encourage learned men to compose and write usefal books,” for — 
the improvement of the citizens, it must be presumed, of this country, either by birth or 
residence. A British subject who becomes the assignee of a foreigner, has nowbetter titl® 
than the assignor, and has therefore no copyright, and the publishing abroad simultaneously 
tiakes no difference in the question. 





NISI PRIUS.—BEFORE MR. JUSTICE ERLE. 


Virtue (a pauper) v. Painter —23d January, 1849. False imprisonment—Reasonable and 
probable cause. In an action for false imprisonment upon a charge of felony, the question 
of malice is for the jury, but the question of reasonable and probable cause is exclusively for 
the jadge to determine. 

The plaintiff. a cabman, was found at ten o’clock at night in a yard where he was accus- 
tomed to come’ to hire eabs, harnessing his horse to a cart belonging to the defendant, and 
the defendant gave him into custody, upon a charge of attempting to steal his cart. The 
plaintiff suing in forma pauperis, brought an action for false imprisonment. Upon the 
proof of these facts. Enum, J., left it to the jury to say if the defendant had been actuated by 
» malice, and intimated his opinion, that if the defendant had reason to-believe the plainti 
intended to steal his cart, there was no ground for stpposing he was influenced by any mali- 
cious motive. The jury, after some discussion. found that the defendant was actuated by » 
malice and gave the plaintiff a verdict with £10 damages. 

Bothwith and Symons, for the plaintiff. 

Holligan. for the defendant. 

Erie, J. said—He had left all that he*onght to the jury, and then came the question og 
reasonable and probable cause; and that was for him. As at present advised, it seemed to 
him there was reasonable and probable cause. The plaintiff must, therefore, be nonsuited, 
but with leave to move to enter a verdiet for the plaintiff, if the court should be of opinion 
.. there was an absence of reasonable and probable cause. 


Plaintiff nonsuited, 








